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FOREWORD 


The  Children's  Bureau  views  with  concern  the  growing  crisis  in  our 
nation's   foster  care  system. 

Recent  estimates  indicate  that  there  are  some  350,000  children  in  foster 
care  on  any  given  day  —  about  half  of  them  10  years  of  age  or  older. 
Although  foster  care  ordinarily  is  meant  to  be  a  short-term  solution 
to  an  emergency  situation,  foster  children  spend  more  than  four  years 
in  care,  according  to  estimates  of  the  national  average.   Some  25  per- 
cent of  the  children  who  enter  foster  family  care  in  any  one  year  — 
and  close  to  50  percent  of  current  caseloads  —  will  remain  in  foster 
family  care  for  long  periods,  often  until  they  reach  adulthood. 

Although  foster  care  is  said  to  be  a  planned  service,  many  children  in 
temporary  care  remain  without  a  plan  for  permanent  care.   Experts  in 
the  child  welfare  field  are  almost  unanimous  in  their  belief  that  long- 
term  non-permanent  foster  family  care  is  not  desirable  for  children. 
As  one  effort  to  deal  with  this  problem,  the  Children's  Bureau  — 
through  the  National  Center  for  Child  Advocacy  —  has  funded  a  program 
to  assist  states  to  make  permanent  plans  for  children  in  foster  care. 

This  Handbook  was  prepared  as  part  of  a  technical  assistance  effort  to  the 
states  by  the  Children' s  Bureau.   It  is  intended  primarily  for  child  welfare 
workers  who  are  responsible  for  securing  permanent  placements  for 
children  already  in  foster  family  care.   The  Handbook  is  a  practical 
reference  which  can  assist  the  worker  to  analyze  the  placement  options 
available,  evaluate  the  factors  pertinent  in  choosing  an  appropriate 
plan,  and  understand  the  casework  and  legal  techniques  for  implementing 
the  plan  most  likely  to  provide  nurture  and  stability  for  the  child. 

Clarity  is  the  essence  of  the  Handbook.   The  reader  should  be  advised, 
however,  that  securing  the  best  interests  of  the  child  while  protecting 
the  rights  of  the  parents  cannot  be  reduced  to  a  simple  formula,  and 
that  the  steps  listed  in  the  text  are  not  definitive  and  serve  only  as 
a  guide. 
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Much  of  the  material  in  this  Handbook  was  developed  in  1976  for  case- 
workers in  Oregon  through  a  grant  from  the  Children's  Bureau.   That 
original  Oregon  Handbook  was  based  on  the  experiences  of  caseworkers, 
supervisors,  legal  personnel,  and  others  interested  in  permanent 
planning  for  children  in  the  State  of  Oregon. 

This  Handbook,  although  based  on  the  Oregon  Handbook,  has  been  updated 
and  revised  to  be  generally  applicable  to  child  welfare  agencies 
throughout  the  country.   With  so  general  an  audience,  it  has  not 
always  been  possible  to  provide  the  agency-specific  procedures  and 
policies  that  are  useful  to  caseworkers,  especially  in  their  work 
with  the  courts.   Some  states  are  developing  their  own  manuals,  adapting 
the  material  in  this  Handbook  to  reflect  the  state's  own  policies, 
regulations,  statutes,  case  law,  and  standard  court  procedures. 

The  Handbook  provides  caseworkers  with  both  a  conceptual  framework  and 
a  practical  methodology  to  secure  permanent  placements  for  children 
who  are  in  foster  care.   It  does  not,  however,  address  other  elements 
essential  to  an  effective  program  —  elements  such  as  administrative 
support,  good  supervision,  favorable  laws  and  policies,  and  a  positive 
climate  of  opinion  within  the  community.   Most  important,  the  Handbook 
cannot  provide  that  one  indispensable  ingredient  of  productive  case- 
work —  that  is  the  commitment  of  dedicated  people. 

Specifically,  the  Handbook  does  contain  the  following: 

•  A  Decision  Tree.   Reprinted  at  the  beginning  of  each  chapter,  it 
shows  at  a  glance  all  decision  points  in  the  process  of  moving 

a  child  from  foster  care  to  a  final,  permanent  living  arrange- 
ment.  Brackets  on  the  right  hand  side  of  the  tree  indicate 
which  decisions  are  discussed  in  each  chapter.   The  Decision 
Tree  shows  when  each  decision  is  made,  and  who  makes  it. 

•  How- to-do-it.   The  body  of  the  Handbook  consists  of  step-by-step 
procedures  for  achieving  a  chosen  plan.   For  example,  it 
explains  in  detail  how  to  support  a  failing  parent,  how  to 
select  a  permanent  plan  for  a  child  unlikely  to  ever  go  home, 
and  how  to  make  good  use  of  the  professional  skills  of 
psychiatrists,  psychologists,  attorneys,  and  others. 

•  Case  examples.   They  have  been  drawn  from  records  of  experienced 
caseworkers,  to  illustrate  the  kinds  of  children  who  need  per- 
manent plans,  and  how  the  appropriate  plan  for  the  child  was 
chosen  and  achieved.   ALL  NAMES  USED  IN  THE  CASE  EXAMPLES  ARE 
FICTITIOUS. 
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•  Supervisors'  and  caseworkers'  remarks.   Enclosed  in  boxes 
and  typed  in  italics  to  set  them  off  from  the  rest  of  the 
text,  these  remarks  give  support  and  useful  tips  to  assist 
caseworkers  in  overcoming  systemic  inertia  that  obstructs 
permanency  planning. 

•  Bibliography.  This  list  of  selected  publications,  arranged 
by  subjects,  gives  useful  references  for  those  interested 
in  pursuing  specific  aspects  of  permanency  planning. 

This  guide  for  caseworkers,  prepared  by  the  Regional  Research  Institute 
for  Human  Services  of  Portland  State  University  under  contract  to 
the  National  Center  for  Child  Advocacy,  Children's  Bureau,  is  one 
result  of  our  concern  at  the  Federal  level  for  children.   It  is  hoped 
that  the  material  will  prove  useful  to  workers  and  their  supervisors  in 
all  the  States. 


Helen  V.  Howerton,  Chief 

National  Center  for  Child  Advocacy 

Children's  Bureau 


■"rank  Ferro,  4fssociate  Chief 
Children's  Bureau 
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INTRODUCTION 


THE  NEED  FOR  PERMANENCY  PLANNING 


This  chapter  includes: 

0.1  Importance  of  Permanent  Homes  for  Children 

0.2  Foster  Care  Drift 

0.3  Advantages  of  Early  Planning 

0.4  Permanency  Planning  Casework 

0.5  Shared  Decision-Making 

0.6  Case  Planning  Questionnaire 


0. 1   Importance  of  Permanent  Homes  for  Children 

•  Permanence  describes  intent.   A  permanent  home  is  not  one  that  is 
guaranteed  to  last  forever,  but  one  that  is  intended  to  exist 
indefinitely.   When  the  expectation  of  permanence  is  lacking, 

a  child  experiences  doubt,  uncertainty,  and  hesitancy.   Permanency 
planning  means  clarifying  the  intent  of  the  placement,  and,  during 
temporary  care,  keeping  alive  a  plan  for  permanency.   When  a 
temporary  placement  is  prolonged,  foster  care  may  have  the  appear- 
ance of  permanency,  but  it  lacks  the  element  of  intent  that  is 
critical  to  permanence. 

•  Permanent  homes  give  commitment  and  continuity  to  the  child's 
relationships.   To  become  emotionally  stable  adults,  capable  of 
giving  love  to  others  and  of  making  lasting,  trusting  relation- 
ships, children  need  consistent  nurturing  by  adults  who  really 
belong  to  them.   A  permanent  home  is  one  that  holds  together 
through  many  kinds  of  family  crises.   Such  disruptions  as  pro- 
longed sickness,  changes  of  residence,  unemployment,  marital 
problems,  and  conflicts  between  parents  and  child  are  weathered 
and  resolved  within  the  framework  of  the  family  itself.   Friends, 
relatives,  and  community  services  may  help  families  during  times 
of  stress,  but  a  family  crisis  in  a  permanent  home  does  not 
usually  cause  the  child  to  be  moved  to  a  family  he  does  not  know, 
for  an  indefinite  length  of  time.   It  is  no  derogation  of  the 
love  and  commitment  of  foster  parents  to  say  that  their  role, 
the  expectations  of  the  agency,  and  legal  authority,  do  not 
permit  the  kind  of  commitment  and  continuity  permanence  is  made 
of. 


•  Permanent  homes  are  rooted  in  and  sanctioned  by  cultural  norms  and 
the  law.   In  American  society,  the  customary  way  in  which  child- 
ren's rights,  welfare,  and  interests  are  protected  is  by  their 
parents. 

•  Children  in  permanent  homes  are  recognized,  both  in  their  home  and 
outside  it,  as  having  a  respected  social  status.   This  status  is 
taken  for  granted  and  generally  goes  unnoticed,  but  its  absence 
makes  apparent  the  second-class  status  that  prolonged  foster  care 
often  has. 


Box  0-A     A  Child' ii   Re^ponie  to  a  PeAmamwt  Home 

CcL6e  Example..    .    . 

Adnlan,   age  5,    kad  been  the  WZtion^'    ^oiteA  ckild  ^oK  thAee  yeau.     H-Li 
natuJutl  {^otheA  had  le{^t  him  i,oon  a^teA  he  wai>  boin,  and  hAJ>  natuJuxl 
motheA  6oon  proved  incapable  o^  caAlng   ^ofi  hJsn.     The  ckiZd/ten' i,  ieAvice 
agency  Mofiked  ha/id  on  a  plan  to  KetuAn  Adxian  to  hJj,  motheA,   and  i>he 
Mould  i>ee  him  {^^om  time  to  time,   bat  iX  became  evident  that  AdAlan'^i 
motheA,   iMhiZe  f>he  de^iAed  to  VAj,Jji  him,   eJJtheA  could  not  oh.  Mould  not 
a^iume  h.eApon.iii.bLUjty  {^on  kti,  coAe.       Meantime,  AdAian  became  itAongly 
attached  to  the  WiLsoni,;    he  called  him6eZ{^  "AdA-ian  Wtl6on"  and  con- 
6tdeAed  the  WilAonA  to  be  hti  motheA  and  {^outheA.     He  dAeaded  the  vi^it^ 
by  kii>  motheA   {Mhlch  became  mohe  in{^fiequent]   and  Mould  have  nightmaAeA 
about  having  to  leave  the  W.lti,on6  and  kis   {^filendU>  at  kindeAgoAten. 
The  agency  finally  iyiittated  teAminatton  o^  poAentaZ  fvightd  proceedings 
agatnit  Adltan' i,  natuAcil  paAenti>  -io  that  AdAian  could  be  adopted 
by  the  Wttions. 

ThAoughout  the  pfieheoAing  peAtod,   AdAian  vagueZy  knew  that  his   {^utuAe 
with  the  Wttsoni  moj,  at  stake.     He  becojne  unchaAacteAtstically  moody 
and  dA.{i{itcuIt  in  school.     And  a^teA  the  heoAtng  MheAe  teAminatton  Mas 
ofideAed,   theAe  mos  still  the  agontzing  30  day  Mait  to  see  MhetheA 
Adntan's  motheA  Mould  appeal.     She  didn't. 

And  on  the   3ht  day  a^teA  the  hexifiing,  Mhen  it  was  aJil  settled,  AdAian 
bounded  into  his  klndeAgaAten  fioom,   clambeAed  atop  a  loM  Mofiktable, 
and  shouted  Mith  fiadiant  excitement,    "look  a.t  me  everybody',     look  at 
me".     The  cIjxss  stopped;   he  had  theJji  attention.      "I'm  going  to  be  a 
WiUon  FOREl/ER!" 


0.2   Foster  Care  Drift 

Foster  care  placements  serve  a  needed  purpose  when  they  exist  for  a 
planned  period  of  time.   The  planned  period  can  be  quite  temporary 
while  a  permanent  home  is  being  arranged,  either  with  the  child's 
own  or  with  adoptive  parents.   For  the  child  who  should  remain  with 
his  foster  family  until  he  is  grown,  the  temporary  placement  can  be 
made  permanent  by  a  formalized  long-term  foster  care  arrangement  or 
foster  parent  adoption.   When  used  in  these  ways,   foster 
care  fills  a  needed  place  in  the  spectrum  of  child  welfare  services- 
Difficulties  arise  when  foster  care  placements  intended  to  be  only 
temporary  extend  indefinitely  and  become  substitutes  for  permanent 
homes.   Prolonged  but  unplanned  foster  care,  sometimes  referred  to 
as  foster  care  drift,  has  several  disadvantages  for  the  foster 
child. 

•  Foster  homes  can  be  more  easily  disrupted  than  permanent  homes. 
Changes  within  the  foster  family  itself  may  cause  the  placement 
to  disintegrate.   Or,  severe  conflicts  may  arise  between  the 
child  and  his  foster  parents,  and  for  a  variety  of  reasons  it  may 
seem  better  to  move  the  child  than  to  work  with  the  foster 
parents  and  child  toward  resolving  the  conflicts.   For  instance, 
when  a  young  child  is  temporarily  placed  with  a  foster  family 
that  copes  best  with  young  children,  and  the  placement  then 
simply  extends  on  until  the  child  reaches  adolescence,  the 
foster  parents  may  feel  unable  to  cope  with  the  problems  of  typ- 
ical adolescence  and  request  that  the  child  be  moved.   Another 
possible  source  of  disruption  is  the  natural  parent,  who  after 
years  of  absence  or  little  obvious  interest,  may  return  and 
either  undermine  the  placement  or  actively  petition  for  the  re- 
turn of  his  child.   In  this  event,  a  five-year-old  court  order 
for  foster  care  placement,  with  little  subsequent  contact  be- 
tween the  parent  and  the  child  welfare  agency,  is  frail  protec- 
tion in  attempting  to  continue  substitute  care. 

•  Even  good  foster  care  has  the  disadvantage  of  stigmatizing  the 
child,  who  knows  he  is  different  from  his  peers. 

•  His  name  is  different  from  that  of  his  foster  parent. 

•  A  check  comes  each  month  for  his  keep. 

•  He  is  often  a  court  ward. 

•  He  receives  visits  from  a  caseworker,  whom  he  may  or  may  not 
know  well,  but  who  nevertheless  has  a  great  deal  to  say  about 
his  future. 


A  foster  child  who  moves  many  times,  or  who  constantly  fears  that 
he  may  have  to  move,  can  suffer  devastating  effects  on  his 
emotional  health.   He  may  become  defensive,  fearful,  suspicious, 
and,  after  repeated  moves,  he  may  eventually  protect  himself 
from  further  disappointment  and  rejection  by  being  less  willing 
to  invest  in  child-parent  relationships.   Eventually,  he  loses 
the  capacity. 


0. 3  Advantages  of  Early  Planning 

Permanency  planning  can  be  done  at  any  point  in  the  foster  child's 
career,  and  it  is  certainly  better  to  undertake  it  even  after  a 
period  of  years  has  passed  than  not  to  undertake  it  at  all.   But 
the  difficulties  inherent  in  permanency  planning  can  be  mitigated 
by  starting  work  on  a  permanent  plan  as  the  child  is  entering 
foster  care. 

Early  planning  has  these  advantages: 

•  The  child  deserves  a  permanent  home  as  soon  as  possible.  This 
is  the  most  important  reason  for  beginning  work  on  arranging  a 
permanent  home  from  the  time  that  the  child  first  enters  care. 

•  The  chances  of  success  for  any  permanent  plan  are  greater  if 
you  start  early. 

•  A  structured  treatment  plan,  initiated  immediately  after  place- 
ment, provides  the  best  opportunity  for  the  child  to  return 
home.   The  literature  shows  that  visits  between  child  and 
parents  are  particularly  crucial  to  returning  children  to  their 
homes  from  foster  care  (Fanshel,  1975). 

•  Immediately  after  the  child  has  been  placed  in  foster  care, 
parents  and  worker  can  more  easily  identify  and  agree  on  the 
reasons  that  the  child  was  removed.   Parents  have  not  yet 
adjusted  to  their  loss  and  are  motivated  to  change  in  order 
to  regain  their  child,  and  perhaps  to  prove  to  themselves 
and  others  that  they  are  fit  parents.   If  intensive  casework 
does  not  begin  immediately  after  the  child  has  been  placed  in 
foster  care,  the  original  problem  may  become  obscure.   Parents 
may  have  adjusted  to  life  without  children  and  be  unable  to 
reincorporate  children  into  their  homes  without  major  changes, 
or  they  may  resist  treatment  because  they  are  reluctant  to 
reopen  old  wounds  and  to  face  the  possibility  of  again  failing 
to  meet  society's  expectations  of  parents. 

•  If  the  parents  have  deserted,  it  will  be  easier  to  find  them 
and  make  a  plan  with  them  about  the  future  of  their  child. 


If  you  wait,  they  may  disappear  altogether,  in  which  case 
you  will  first  need  to  locate  them,  and  then,  perhaps,  face 
the  handicap  of  evaluating  from  a  distance  their  potential 
to  care  for  their  child.   This  can  be  time  consuming,  and 
results  are  often  inconclusive. 

The  child  hasn't  settled  into  a  relationship  with  his  foster 
parents.   On  the  other  hand,  if  the  child  has  been  in  a  good 
foster  home  for  a  long  time,  he  may  have  developed  firm  ties 
to  his  foster  family  and  have  little  memory  of  his  own 
parents.   But  these  parents  are  now  visiting  regularly  as 
part  of  a  case  plan  which  may,  from  his  point  of  view,  take 
him  from  the  only  home  he  knows.   Any  plan  that  entails  re- 
moving the  child  from  his  long-term  placement  may  be  re- 
sisted by  foster  parents,  who,  understandably,  sometimes 
resent  the  disruption  of  an  arrangement  they  have  come  to 
enjoy.   They  may  well  be  possessive  of  the  child  after  pro- 
viding years  of  care.   This  is  desirable  in  a  permanent  place- 
ment but  can  make  them  unable  to  cooperate  in  a  plan  that  may 
result  in  a  severe  loss  to  them. 

If  the  restoration  plan  is  unsuccessful,  the  documented 
effort  to  treat,  and  failure  of  the  parents  to  respond,  become 
part  of  the  case  for  terminating  the  parents'  rights  so  that 
the  child  can  be  adopted. 

If  the  foster  placement  has  been  successful  and  the  foster 
parents  want  to  adopt,  an  early  adoption  in  that  setting  is 
better  for  the  child  than  the  status  of  foster  child. 

•  If  adoption  in  another  home  is  indicated,  the  move  for  the 
child  is  easier,  because  he  spent  only  a  brief  time  in  foster 
care. 


0. 4  Permanency  Planning  Casework 

The  job  of  placing  a  foster  child  in  a  permanent  home  requires  the 
talents  of  many  people.   If  the  parents  need  rehabilitation  or 
other  help  in  order  to  make  a  home  for  their  child,  they  may  need 
services  from  mental  health  workers,  job  counselors,  physicians, 
psychiatrists,  psychologists,  homemakers,  alcohol  or  drug  re- 
habilitation clinics,  and  many  others.   If  legal  action  is  necessary, 
juvenile  court  counselors,  lawyers  (sometimes  as  many  as  three  or 
four)  and  judges  will  be  involved.   Foster  parents  are  always  part 
of  a  permanent  planning  effort,  and  step-parents,  absent  spouses, 
grandparents,  and  biological  fathers,  as  well  as  the  child's  legal 
parents,  may  be  participants  in  arranging  a  permanent  home  for  a 
foster  child. 


• 


The  caseworker  has  the  central  and  indispensable  role  of  coordinat- 
ing the  activities  of  these  people  and  service  agencies.   It  is 
safe  to  say  that  without  the  interest  and  expertise  of  a  knowledgeable 
caseworker,  a  child  adrift  in  foster  care  will  simply  continue  to 
drift.   If  planning  is  to  begin  when  the  child  first  enters  foster 
care,  it  is  nearly  always  the  caseworker  who  will  set  the  plan  in 
motion.   And  the  responsibility  is  just  as  great,  if  more  onerous, 
if  the  child  has  been  in  foster  care  for  a  long  while  with  no  plans 
made  for  his  future. 

The  caseworker  has  these  functions  in  permanency  planning: 

•  To  set  in  motion  planning  activities  and  to  keep  the  momentum 
going  until  the  child  is  permanently  settled.   To  do  this,  the 
caseworker  must  be  constantly  willing  to  initiate  and  keep 
track  of  all  activities.   If  referrals  to  other  agencies  are 
necessary,  the  caseworker  will  be  the  one  to  make  them.   The  same 
is  true  for  arranging  parents'  visits  with  their  children,  for 
initiating  court  action,  and  for  all  other  actions  necessary  to 
implement  a  plan. 

•  To  coordinate  all  service  activities  related  to  permanent  planning. 
The  caseworker  will  ensure  that  the  parents  have  access  to  all 
services  that  they  need,  and  will  coordinate  referrals  to  other  services 
so  that  they  follow  a  coherent  case  plan. 

•  To  keep  all  activities  focused  on  the  need  of  the  child  for  per- 
manency.  In  this  respect,  the  caseworker  acts  as  an  advocate 
for  the  child.   The  worker  may  be  the  only  professional  involved 
who  will  be  mainly  concerned  with  the  child's  need  for  permanence. 

•  To  be  willing  to  make  decisions,  and  to  exercise  judgment  in  doing 
so.   To  a  large  extent,  permanency  planning  involves  decision- 
making.  The  decisions  are  very  often  difficult  to  make,  because 
they  require  judgments  on  what  is  likely  to  occur  in  the  future, 
in  situations  where  all  the  facts  are  not,  and  never  can  be, 
known.   Decision-making  in  permanency  planning  involves  risks, 
and  the  gravity  of  the  risks  are  compounded  by  the  serious 
implications  the  decisions  will  have  on  the  lives  of  parents  and 
children.   But  timidity  in  the  face  of  difficult  decisions  will 
not  achieve  a  stable  future  for  the  foster  child.   The  caseworker 
does  not  make  these  decisions  alone  (see  next  section),  but 

does  have  responsibility  for  seeing  that  they  are  made,  and  made 
with  as  much  judgment  and  knowledge  as  possible. 


0. 5   Shared  Decision-J^aking 

Effective  planning  for  children  in  foster  care  requires  the  ability 
and  willingness  to  make  decisions.   Very  often  no  solution  is 
obvious,  and  no  plan  without  disadvantages.   In  these  instances, 
all  factors  must  be  carefully  weighed,  and  the  plan  chosen  that 
has  the  best  chance  of  success  under  the  circumstances.   The 
serious  consequences  of  permanent  planning  decisions  mandate 
that  no  one  person  take  full  responsibility  for  making  them; 
responsibility  should  be  shared  with  others  who  have  knowledge 
and  insight  about  the  case. 

Reasons  for  Shared  Decisions: 

•  It  is  often  difficult  to  decide  if  a  home  is  or  ever  can  be 
adequate  for  a  particular  child,  and,  if  not,  to  decide  which 
other  living  arrangement  is  most  suitable. 

•  Collaboration  with  other  knowledgeable  people  provides  the  best 
guarantee  that  the  best  plan  will  be  made. 

•  It  shares  the  responsibility  any  one  decision-maker  has  for 
the  consequences  of  fateful  decisions. 

•  It  lessens  the  possibility  of  bias  and  error. 
Whom  to  Consult: 

•  Anyone  who  has  worked  with  the  family  -  other  caseworkers,  home- 
makers,  court  workers,  street  clinic  therapists  -  can  give  use- 
ful information. 

•  A  skilled  casework  consultant,  if  available,  can  be  a  valuable 
aid  to  case  planning  and  can  make  judgments  based  on  the  agency's 
experiences  with  the  parents  over  a  period  of  time. 

•  Physicians  can  give  information  on  the  physical  condition  of 
parents  and  children. 

•  Psychologists  and  psychiatrists  can  help  decide  if  parents  have 
the  potential  to  improve,  or  whether  they  are  unlikely  ever  to 
become  adequate  parents  for  a  particular  child.   They  can  consult 
on  whether  a  diagnosed  mental  or  physical  illness  is  treatable. 


• 


Neurologists,  psychologists,  and  psychiatrists  can  examine  the 
child  for  developmental  disabilities  and  can  speculate  on  the 
relationship  between  the  disability  and  the  parents'  behavior. 


•      If   termination   is   considered,    a   lawyer    (such  as   a   district 
attorney)    or   other   experts   on   termination  hearings   can  help 
decide    if    there   is   a   legal   case   for    termination. 


Box.  G-B     VtCAJ) -ion- Making 

A  iupeAv-iiofL  fiQjnciAki,.    .    . 

Thd  hopz  ol  all  ca^zwofikzfu   {^ofi  tkoJji  (^oi,t^fi  cklldAe.n  i^  that  pa/ityvU 
can  cAdatd  and  maintain  a  i>table,  homo,  6o  akildfie.n  can  fictuAn  to  thm. 
The  child  ha6  the  bc6t  oppofitunlty  to  fictuKn  home  t^  the.  pakenti  succeed 
at  a  -itAuctuAed,   closely  6apeAvt6ed  tAeatment  pfiognxm  in  which  the 
agency  and  aJUi  otheA  available    community  Ae6oan.cej>  poAtlclpate.     1^, 
hoiA)eveA,   it  eventually  appeoAi  that  the  child' i  poAent^  can  nevefi  pfio- 
vlde  a  home  ^oft  him,   anothcA  plan  needi,  to  be  made  so  tliat  the  child 
doesn't  dAL^t  thAough  a  chlldkood  in  {^06teA  coAe  wiXh  no  guoAantee 
o{j  a  stable,   comiJitent  living  oAAangement.      It  takes  courage  to  decide 
{finally  that  a  child,  in  all  pKobabiilty ,  li>  neveA  going  to  fietuAn  to 
hli>  paAenti,   and  to  set  in  motion  a  seAles  o^  events  that  Mill  make 
AetuAn  impossible,   such  as  peAmanentty  tcAminatlng  thepaAents'   Aights. 
But  decision- making  by  de{jault,  In  lAJhich  no  decision  is  made  because 
any  plan  hai,  disadvantages ,   ij,  not  the  way  to  plan  ^ofi  childAen. 
WiXtingness  to  n.esolve  dlllicult  situations  will  be  mofie  likely  to 
Aesult  in  a  stable  {^utuAe  ^ofi  the  child.     Remembe/t  that,    J )   pAolonged 
unceAlainty  in  this  matteA  may  In  itself,  be  the  woAst  decision  o^  all, 
oA  it  consigns  the  child  to  a  childhood  thAeatened  with  sudden,   un- 
pAedlctable  changes  in  his  living  situation,  and  2)   the  decision  is  not 
and  should  not  be  unilateAol.     Vou  will  have  given  the  paAents  a  chance 
to  demonstAate  thelA  ability  to  caAe  {^ofi  thelA  childAen,   and  you  will 
have  the  help  oj^  otheA  professionals  in  the  field  and  the  safeguaAds 
of  the  legal  system  to  shan.e  with  you  the  Aesponsibility  of  this 
decision. 

In  difficult  cases  no  decision  can  be  entOtely  satis  factory ,  and  any 
peAmanent  plan  may  exclude  someone  who  will  feel  that  he  has  been 
tAeated  unfalAly.     Get  all  the  knowledgeable  opinions   you  can,   and 
when  you  have  as  much  InfoAmatlon  as  possible,  staff  the  cases  to 
discuss  possible  plans  and  woAk  out  the  best  solution.     When  pAoblems 
oAe  complex,  well-integfiaXed,  and  of  long  standing,  so  tiiat 
pathological  influences  have  taken  thelA  toll,  iJ:  becomes  necessoAy  to 
look  at  the  "least  detAimental  alteAnative"  natheA  than  the  best  plan. 
Although  the  oppoAtunity  foA  the  ideal  plan  is  long  past,    you,   as  the 
workeA,   aAe  in  the  unique  position  of  oAAanging  what  will  be  the  most 
satisfactory  situation  foi  the  child,  which  is  always  more  desiAable 
than  a  plan  oAAanged  by  default  decision- making. 


0. 6   Case  Planning  Questionnaire 

A  case  planning  device  can  be  a  useful  tool  in  the  decision- 
making process.   Many  states  use  them  routinely,  often  as  part  of 
an  automated  information  system.   If  a  state  does  not  screen  place- 
ment goals  routinely,  then  the  following  questionnaire  could  pro- 
vide an  instrument  for  reviewing  caseloads  and  identifying  which 
goals  or  discharge  objectives  are  planned  or  at  least  likely. 
It  is  included  in  the  Introduction  to  give  a  frame  of  reference 
for  initial  case  assessment,  but  in  many  instances  it  can  only 
be  completed  with  reference  to  Chapters  1,  2,  and  3. 


10 


County  or  District: Child's  Name: 

Caseworker's  Name: Birthdate: 


Case  Number: 


Case  Planning  Questionnaire 

Instructions:   For  each  child  in  your  caseload,  check  which  kind  of  place- 
ment plan  the  child  needs.   CHECK  ONLY  ONE  BOX. 

I I  It  is  very  likely  that  this  child  will  return  home  very  soon. 

I I  It  is  likely  that  this  child  will  return  home,  but  there  are  obstacles 
to  overcome. 

It  is  likely  that  this  child  will  not  return  home,  and  would  be 
adoptable: 

I I  — by  current  foster  parents  . 

I  i  — by  other  adoptive  parents  . 

I I  Child  is  already  legally  free  and  awaiting  adoptive  placement. 

It  is  likely  that  this  child  will  not  return  home,  and  would  not  be 
adoptable 

I I  — needs  permanent  foster  care  with  current  foster  parents. 

I I  — needs  permanent  foster  care  with  other  foster  parents  or  relatives- 

I I  — needs  other  kind  of  setting:   (e.g.,  residential  treatment  or 

institutional  setting) . 

I I  Child  is  no  longer  in  foster  care. 
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Caseworker  Notes 
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CSD  refers  to  a  child  welfare  agency. 
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CHAPTER  1 


HOW  TO  ASSESS  THE  BARRIERS  TO  RETURNING  THE  CHILD  HOME 


Where  you  are  on  the  decision  tree: 

•  The  child  is  already  in  foster  care.   You,  as  the  child's  caseworker, 
wish  to  arrange  a  permanent  living  situation  for  him,  either  in  his 
own  home,  or,  if  that  is  impossible,  in  another  home  that  will  be 
permanent. 

•  Permanency  planning  begins  with  an  assessment  of  the  child's  own 
home  as  a  possible  permanent  living  situation  for  him.   This  chapter 
identifies  and  describes  common  parental  difficulties  which  prevent 
the  child  from  returning  home,  and  it  gives  some  guidelines  for  de- 
ciding whether  these  problems  can  be  resolved.   Finally,  the  chapter 
ends  with  a  list  of  possible  plans  for  the  child,  one  of  which  should 
be  tentatively  chosen  as  a  result  of  the  initial  assessment. 


This  chapter  includes; 

1.1  Two  Difficult  Judgments 

1.11  Does  the  child's  own  home  meet  the  minimum  sufficient  level? 

1.12  Where  does  the  child  feel  that  he  belongs? 

1.2  Barriers  to  Returning  the  Child  Home 

1.3  Parental  Absence 

1.4  Parental  Condition 

1.41  Physical  Illness 

1.42  Low  Intelligence 

1.43  Drug  and  Alcohol  Addiction 

1.44  Mental  Illness 

1.45  Emotional  Illness 

1.5  Parental  Conduct 

1.51  Poor  Housekeeping 

1.52  Ignorance  of  Parenting  Skills 

1.53  Poor  Child  Supervision 

1.54  Life  Styles 

1.55  Physical  Abuse 

1.56  Emotional  Neglect 
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1.6  Recapitulation  of  Possible  Alternatives  for  the  Child 

1.61  The  Child  Can  Go  Home. 

1.62  The  Child  Can  Go  Home  if  the  Parents  Succeed  at  a  Treatment 
Program. 

1.63  The  Child  Can  Probably  Never  Return  Home. 

1.64  The  Child  Should  Remain  with  his  Substitute  Parents. 

1.65  Shared  Decision-Making  is  Essential. 


1,1   Two  Difficult  Judgments 

Ordinarily,  a  child  should  return  to  his  own  parents,  yet  there 
are  two  occasions  when  one  should  consider  not  returning  a  child: 

•  when  the  parents  will  not  be  able  to  make  a  home  for  him  soon 
(within  a  year,  or  perhaps  longer),  or 

•  when  he  has  become  so  deeply  attached  to  his  foster  parents  that 
he  feels  his  future  is  inextricably  bound  with  theirs. 

Both  of  these  judgments  may  be  difficult  to  make,  and  it  may  not  be 
possible  to  make  a  determination  immediately.   Material  in  Chapters  1, 
2,  and  3  may  be  helpful  in  reaching  a  conclusion  on  these  questions, 
and,  if  a  suitable  plan  is  not  obvious,  the  responsibility  for 
making  a  final  decision  should  be  shared.   (Refer  to  Introduction, 
Section  0.5,  Shared  Decision-Making,  p.  7.) 

1.11   Does  the  child's  own  home  meet  the  "minimum  sufficient  level" 
of  care? 

The  minimum  sufficient  level  is  the  point  below  which  a  home 
is  inadequate  for  the  care  of  a  particular  child.   This 
standard  implies  that  the  child  needs  a  certain  amount  of 
physical  and  emotional  nurturing.   Without  it,  the  child  is 
deprived  of  the  care  he  needs  to  reach  satisfactory  adulthood. 

Such  a  judgment  is  necessarily  relative.   There  are  no  fixed 
criteria;  whether  or  not  a  home  falls  below  minimum  sufficient 
level  must  be  decided  by  informed  judgment,  which  evaluates  a 
particular  home  as  a  suitable  placement  for  the  child  who  may 
return  there.   To  some  extent,  the  minimum  sufficient  level 
is  set  by  local,  current,  community  standards.   Acceptable 
standards  in  one  part  of  the  country  regarding,  for  instance, 
child  supervision  or  corporal  punishment,  may  not  be  acceptable 
in  another. 

A  useful  way  to  approach  this  judgment  is  to  ask  yourself,  "If 
the  child  were  returned  home  tomorrow,  would  I  have  concern 
for  the  child's  welfare?"   If  so,  try  to  identify  the  principal 
cause  for  concern.   Would  the  child's  nutrition,  health  and 
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physical  safety  be  neglected?   Would  he  be  left  inadequately 
supervised  for  periods  of  time?   Do  you  have  reason  to  think 
he  might  be  physically  abused?   Or  could  the  child  be 
emotionally  neglected?   Some  guidelines  for  assessing  these 
areas  of  inadequacy  are  found  in  the  following  sections  of 
Chapter  1,  along  with  possible  courses  of  action.   Chapter  2 
describes  the  steps  in  a  treatment  program  designed  to  overcome 
the  problem. 

With  one  exception,  (discussed  below  in  Where  Does  the  Child 
Feel  that  He  Belongs?)  children  should  be  returned  home  if 
parents  have  reached,  or  can  reach,  the  minimum  sufficient 
level.   This  is  true  even  if  a  return  home  is  not  the  best 
possible  plan  for  him  in  all  respects.   It  might  be  argued, 
for  example,  that  a  five-year-old  child  in  a  warm,  consistent, 
middle-class  foster  family  should  not  return  home  to  his 
neurotic  mother  who  is  living  in  poverty.   However,  pursuit  of 
the  most  favorable  opportunity  for  a  child,  excluding  any 
other  consideration,  has  the  potential  to  threaten  most 
families  who  are  adequate  but  have  problems.   The  standard 
must  be  that  another  permanent  plan  is  in  order  only  when 
the  child's  situation  in  his  own  home  has  chronic  inadequacies, 
which  resist  correction  and  which  are  seriously  detrimental 
to  him  physically  or  emotionally. 

1.12  Where  Does  the  Child  Feel  That  He  Belongs? 

Permanency  planning  often  involves  the  difficult  but  un- 
avoidable task  of  deciding  where  the  child's  heart  lies. 
Does  he  feel  that  he  belongs  with  his  parents,  and  his  stay 
in  foster  care  is  simply  a  temporary  sojourn  until  he  can 
return  to  his  family?   Or  is  he  now  so  thoroughly  a  part  of 
his  foster  family  that  his  ties  with  them  cannot  be  broken, 
and  he  has  completely  adopted  his  substitute  family  as 
his  own? 

In  general,  the  longer  the  child  is  with  a  family,  the  stronger 
his  ties  to  them  grow.   But  length  of  time  spent  with  a 
substitute  family  is  not  an  infallible  guide  in  assessing 
the  strength  of  his  attachments.   Some  children  seem  to  trans- 
fer their  affections  to  substitute  parents  rather  quickly, 
while  others  retain  such  strong  ties  to  natural  parents  that 
they  probably  cannot  accept  any  other  permanent  parents   (see 
Box  1-A,  p.  18,  and  Box  3-B,  p. 73). 

Also  in  general,  the  younger  the  child,  the  more  quickly  he 
will  transfer  his  attachments.   Therefore,  infants  and  toddlers 
in  particular  need  permanent  homes  as  soon  as  possible.   It 
is  especially  important  to  make  every  effort  to  locate  and 
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evaluate  absent  parents  of  young  children  immediately,  and  to 
press  forward  with  plans  to  free  the  child  for  adoption  if  the 
parents  are  unsuitable  caregivers. 

In  determining  whether  a  school-age  child  has  accepted  foster 
parents  as  his  own,  it  is  necessary  to  assess,  with  the  help 
of  a  psychiatrist  or  psychologist,  if  possible,  his  feelings 
about  those  around  him.   His  eagerness  and  willingness  to 
accept  a  new  placement  may  cause  him  to  become  attached  there 
much  sooner  than  might  be  expected. 


1. 2  Barriers  to  Returning  the  Child  Home 

A  child  in  foster  care  is  a  child  who  cannot  be  cared  for  in  his  own 
home.   The  first  step  in  permanency  planning  is  to  identify  why  the 
parents  cannot  care  for  him.   Whatever  the  cause  of  the  original 
foster  care  placement,  the  important  issue  now  is  to  identify  what 
current  problems  prevent  return.    These  problems  can  be 
separated  into  three  broad  categories: 

Parental  Absence  refers  to  lack  of  consistent  contact  between 
parent  and  child  over  a  period  of  time. 

Parental  Condition  refers  to  qualities  within  the  parent  which 
prevent  adequate  nurturing. 

Parental  Conduct  refers  to  observable  behavior  of  the  parent 
which  indicates  inadequacies  in  parenting  ability. 


1. 3  Parental  Absence 

The  Problem: 

Parental  absence  refers  to  lack  of  consistent  contact  between 
parent  and  child  over  a  period  of  time.   The  parent  may  have  left 
the  area  years  ago,  and  his  present  location  is  unknown.   (This  is 
frequently  the  case  with  fathers,  especially  if  they  were  never 
married  to  the  child's  mother.)   Or,  the  parents  may  reappear  from 
time  to  time  and  even  make  sporadic  efforts  to  build  a  home  for  the 
child,  but  they  generally  drift  away  before  restoration  of  the  child 
can  be  achieved. 

When  parents  have  been  separated  from  their  children  for  a  long 
period  of  time,  the  possibility  is  open  that  the  child  will  have 
formed  profound  attachments  to  his  foster  parents,  especially  if  he 
has  remained  in  a  single  good  placement  the  entire  time.   The  foster 


17 


parents  may  have  replaced  the  natural  parents  in  the  child's 
affections.   When  this  transference  of  affection  occurs,  permanency 
planning  decisions  become  more  complicated,  because  they  must  take 
into  account  not  only  the  parents'  present  situation,  but  also  the 
state  of  the  child's  affection. 

NOTE:   Diligent,  responsible  casework  from  the  time  the  child  is  first 
placed  in  foster  care  will  prevent  many  "parental  absence"  cases 
in  which  parents  are  allowed  (or  subtly  encouraged)  to  simply 
drift  out  of  the  picture. 

Diligence.   In  the  past,  supposedly  "absent"  parents  have  been 
found  living  right  in  the  community,  too  ignorant,  intimidated, 
disorganized,  or  discouraged  to  make  contact  on  their  own,  and 
the  caseworker  had  made  no  effort  to  contact  them.   This  is  legally 
and  ethically  deplorable.   As  soon  as  it  becomes  apparent  that 
parents  have  left  the  area  or  have  ceased  to  be  involved  in  active 
planning  for  their  child,  efforts  to  locate  and  re-involve  them 
must  begin.   Because  their  interests  and  rights  in  their  children 
have  been  so  often  ignored  in  the  past  by  social  services  agencies, 
fathers,  especially,  should  be  vigorously  pursued  and  their  potential 
for  parenthood  assessed,  at  the  time  the  child  first  enters  foster 
care.   For  more  information  on  the  rights  of  fathers,  refer  to 
Chapter  4,  Section  4.12,  How  to  Resolve  the  Rights  of  Biological 
Fathers,  p.  82,  and,  especially.  Box  4-A,  p.  84. 

Responsibility.   A  particular  worker  with  an  adverse  bias  toward 
the  natural  parents  can  confound  and  obstruct  the  natural  parents' 
efforts  to  maintain  a  relationship  with  their  child  until  the 
child  has  developed  profound  ties  to  his  foster  parents,  and 
then  it  would  seem  reasonable  to  terminate  parental  rights  so  the 
child  could  be  adopted.   This  risk  is  less  likely  to  occur  if 
shared  decision-making,  astute  and  persevering  supervision,  an 
accountability  and  tracking  system,  and  a  totally  inclusive  program 
involving  every  parent  in  a  treatment-evaluation  effort,  immediately 
follow  the  placement  of  the  child  in  foster  care. 

What  to  Do: 

•  If  the  parents'  whereabouts  are  unknown,  an  exhaustive  search 
must  be  made  for  them.   This  is  true  even  if  you  do  not  expect 
that  the  child  will  ever  be  placed  permanently  with  them,  as  a 
documented  record  of  your  search  will  be  necessary  to  terminate 
their  parental  rights.   Refer  to  Chapter  4,  Section  4.33, 
How  to  Conduct  a  Search  for  Absent  Parents,  p.  91. 
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•  The  child  should  return  home  if  he  has  retained  strong  ties 
to  his  parents,  despite  their  absence,  and  if  the  parents  are 
operating  at  the  minimum  sufficient  level  and  want  the  child  back. 

•  The  child  should  remain  with  his  substitute  parents  if  the 
prolonged  absence  of  his  own  parents  has  caused  him  to  become 
completely  integrated  into  his  foster  home.   Refer  to  Section  1.12, 
Where  Does  the  Child  Feel  That  He  Belongs?  p.  15.   This  decision 
may  be  correct  even  if  the  natural  parents  are  now  operating  at 
the  minimum  sufficient  level  and  want  the  child  back.   The 
decision  to  make  the  foster  placement  a  permanent  one  is  greatly 
enhanced  if  the  foster  parents  can  adopt  the  child.   Refer  to 
Chapter  3,  Section  3.5,  Foster  Parent  Adoptions,  p.  70,  and 
Section  3.7,  Formalized  Long-Term  Foster  Care,  p.  11. 

•  If  neither  of  the  above  resolutions  obviously  applies,  you  may  not 
be  able  to  decide  on  a  final  plan  for  the  child  at  this  point. 

But  you  may  be  able  to  make  a  decision  on  whether  or  not  the 
parents  will  ever  be  able  to  care  for  the  child.   If  clearly  they 
cannot,  proceed  to  Chapter  3,  How  to  Choose  an  Alternative 
Permanent  Plan,  p.  63.   Refer  also  to  Chapter  4,  Section  4.31, 
Parental  Desertion,  p.  88,  and  Section  4.32,  Parental  Abandon- 
ment ,  p.  90. 

•  If  the  parents  have  moved  out  of  the  state,  refer  to  Chapter  2, 
Section  2.5,  Out-of-State  Parents,  p.  59. 


Zox   1-A     Long-Titm  Vo^toA  Child  RutvJinnd  to  liothoA 
Ccu>e.  Examptz.    .    . 

lU/L.   Wltion,   an  AmeAlcan  6eAvA.ce.man  -in  Japan,   ma/otied  a  Japanese  woman. 
They  had  one  child,  Vonald,   and  netvJined  to  the  U.S.     When  the  boy 
mj>  two,   hl6   ^atheA.  iexualZy  moleJ>ted  him.     M/l.   Wits  on  woi  cnJjnlnally 
convicted  and  i,ent  to  phJjion.     Vonald  wai>  placed  In  ioi,teA  caAe,  and 
remained  In  the  6ame  {,06teA  home  ^o/i  the  next  i>even  yeaju.     Ha6  mothen 
visited  about  thAee  tlmej>  a  yea/i,  at  heA  {nathe/i  than  the.  agzncy'^] 
Inttlatlon.     In  tiie  meantime,    the  mother  fiemanxied,   had  tMO  mofie 
chlldAen,   and  ihe  and  heA  huiband  had  a  good  -i table  home.     Af^teA  i>even 
ye.a/u>,  It  woj,  decided  that  a  pen.manent  plan  wai,  needed  ^ofi  Donald. 
When  oiked,   the  mother  i>ald  i,he  had  always  wanted  heA  boy  back,   but, 
peAhap.6  because  i>he  mu  a  {^ofielgneA  with  language  dl^lculXle^ ,   i,he 
hadn't  known  -ut  wai>  poi,6lble  to  have  heA  child  netuAn.     Vonald  alio 
6ald  he  wanted  to  go  home.     Even  though  he  had  i>pent  deven  yeoAJ,  In  a 
good  ^06teA  home,   he  had  appoAently  neveA  given  up  6tAong  tleA  to  hlj> 
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fizal  mothtn..  Some  pfitpcuuxtofiij  v-ultd  iMOAo,  oAA-angnd,  and  Vonald  u)cu> 
poAmanzYvtZij  noJiuAnzd  to  hiA  mothoA.  Haj>  lonm^A  {^oiteA.  poAznt!)  have 
become  a  (^06teK  aunt  and  uncle  to  kirn. 


Box  ?-8     ChA.td  Adopted  by  ¥o6teA  ?aA.enti,  Who 
WeAe  Tunctionlng  ai,  ?i>ychologi.cxUi  PoAenti 

Ca6e  Example.    .    . 

SheAZa  AfumtAong  went  Into  {,o.i>teA  coAe  at  age  one,  a^teA  heA  {^atheA 
de^eAted,  and  heA  motheA,  Mho  had  been  operating  moAglnally,   became 
unable  to  pAovtde  a  home.     M^.   AAmtAong  v-Uited  ^po^iadlcalZy  ^oh. 
awkiZe  but:  a{,teA  a  yeoA  iihe  dl6appeaAed.     No  eHofit  wad  made  to  itnd 
hen..     ShexZa  continued  in  the  iame  (^o&teA  home  ion.  thAee  yeofu  and 
became  attached  to  heA  ^o^teA  paAenti> ,  Mho  ixeAe  veAy  devoted  and  want- 
ed to'  adopt  heA.     The  agency  petitioned  ^on.  teAmination  on  the  gfLOundi> 
oi  deJ>eAtlon  and  to  do  tku>  had  to  initiate  a  i,eaAch  ^on.  the  motheA. 
She  wa6   ^ound  in  two  weeki,  living  and  mfiking  in  anotheA  itate.     The 
coAeMonken.  theAe  did  a  home  itudy  and  fieponted  that  Hk^i.  kAm^tAong  uxn 
ope-natlng  welZ  and  wanted  to  make  a  home  ^ofi  heA  daughteA.     The  motheA 
submitted  to  a  psychological  evaluation  which  was   ^avofiable.     Visit- 
ing was  anAanged,  and  iJie  motheA  came  to  visit.     A^teA  seveAot  vij>iti>, 
Aiti,   AhynstAong  began  to  miss  appointments,    ^alt  back  on  Suppont  pay- 
ments,  and  lost  heA  job.     The  agency  then  petitioned  {^ofi  teAmination 
bai>ed  on  deseAtton  and  on  the  Ktghts  o^  the  chiZd,   oAguing  that  she 
shoutd  not  be  taken  ^fiom  the  onZy  home  she  had  eveA  known,    ^fiom 
people  she  considered  to  be  heA  poAents,  and  placed  with  heA  motheA 
who  was  a  stAangeA  to  heA.     The  motheA' s  Aighti  weAe  teAminated  and 
the  iosten.  paAenti,  adopted  SheJJia. 


Box  1-C     Lack  oi  Contact  with  the  Child 

A  supeAvison  nemaAkA.    .   . 

It  has  o^ten  happened  that  a^teK  childAen  have  been  in  losteA  coAe  ion. 
a  long  time,  the  poAentA,  ii  they  don' t  receive  encouragement  and 
support  irom  the  agency  [and  sometimes  even  i^  they  do]  gradually 
dri^t  away,   and  visiting  and  other  meaningiul  contacts  with  their 
ckildren  gradually  lessen.     Ji,  at  the  same  time,  the  children  re- 
main in  the  same  poster  home,  and  it  iA  a  good  one,  you  may  doubt  the 
wisdom    oi  returning  the  children  to  theiA  parents,  who  may  now  be 
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almo-it  ^tfianQZfUi ,   even  -li  tho6e.  paAe,yvt!>  have,  fuJ>zn  above  the  minimujm 
&aHlcA.eyit  teveZ.     It  should  be  note.d  that  thAJ>  iitaatxon  would  aALde 
i^oA  £e4-4  o^ten  than  it.  doeJ>  i^  active  ca^e  planning  ^oA  fietuAn  ofi 
anotheA  peAmane.nt  plan  had  be,en  Initiated  aX.  the  t,taAt  o^  the  ^osteA 
aaxe.  placement,  and  i{^  Aegalan.  vij>tt6  to  thexA  childAtn  woAe  fie^qiuAed 
0^  poAenti  at  the  beginning  o^  the  ^o^teA  coAe  placement.     Such  a  Ae- 
qulAeme.nt  Mould  gal.n  In  ^{^{ie.ctiveneA6  l{^  IX  weAe  given  by  the  judge 
at  the  time  o^  the  tempo AoAy  commitment  hcoAlng  and  Included  In  the 
oAdeA.     But  thzAe  mag  be  a  backlog  o{^  chlldAm  In  dAl^t  In  the  :>tate,and 
a  plan  need6  to  be  made.  {^on.  them  -  eltheA  they  should  ActuAn  home,  oa 
have  anotheA  peAtnanent  plan  which  wilt  continue  untit  they  aAz  gAown. 

In  the^e  situations,  someone  Is  suAe  to  ieeJi  a  gAeaX  loss.     This  makes 
any  decision  dl^^lcult,   but  knowing  at  the  beginning  that  it:  wilt  be 
Impossible  {tOA  you  to  make  a  plan  that  will  be  satl^ {^actoAii  to  all 
poAtle^  may  help  lessen  youA  Indecision,  and  the  decision  witl-,  o^^ 
couAse,   be  made  with  the  hetp  o{^  otheA  pAo^esslonals,. 


1.4  Parental  Condition 


The  Problem: 


Parental  condition  refers  to  disabilities  that  are  diagnosable  and 
that  incapacitate  the  parents  so  greatly  that  they  cannot  care  for 
children.   In  order  to  determine  whether  the  parents  have  one  of  the 
conditions  listed  below,  it  is  essential  to  have  an  expert  diagnosis 
by  a  physician,  psychologist,  or  psychiatrist  (depending  on  what  kind 
of  condition  it  is) .   The  necessity  of  expert  diagnosis  distinguishes 
this  category  from  the  others  discussed  in  this  chapter.   These  pro- 
fessionals may  be  able  to  give  information  on  how  long  the  condition 
is  likely  to  last  and  whether  it  will  improve  with  treatment.   It  is 
especially  important  to  get  an  opinion  on  how  the  parents'  condition 
affects  his  ability  to  care  for  children. 

What  to  Do: 

•   Expert  diagnosis  is  an  essential  first  step  in  establishing  that 
the  parent  has  the  condition,  and  that  it  is  unlikely  to  improve 
in  the  near  future.   Expert  opinion  and  the  documented  observation 
of  skilled  caseworkers  may  both  be  necessary  to  establish  that  the 
condition  is  so  incapacitating  that  it  prevents  the  parents  from 
functioning  as  a  parent.   Refer  to  Chapter  2,  Section  2.1,  Expert 
Evaluations,  p.  36. 
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•  The  child  may  be  able  to  return  home  if  an  adequate  support 
system  can  be  arranged  to  help  the  parent.   Especially  in  cases 
of  physical  illness  or  mental  retardation,  where  the  parent  is 
able  to  provide  emotional  nurturing,  efforts  should  be  made  to 
solve  the  practical  difficulties  so  the  child  can  return  home. 

•  If  the  condition  can  improve,  the  parents  can  be  involved  in  a 
time-limited  treatment  program  to  see  whether  it  is  possible 
for  the  child  to  return  home.   Refer  to  Chapter  2,  How  to 
Structure  a  Treatment  Program,  p.  35. 

•  If  one  parent  has  an  irremediable  condition,  but  the  other 
parent  or  another  adult  is  permanently  in  the  home  and  can  take 
on  parental  duties,  it  may  be  possible  for  the  child  to  return. 

•  If  parents  have  a  history  of  severe  mental  or  emotional  illness, 
the  child  will  probably  need  another  permanent  home.   Refer  to 
Chapter  3,  How  to  Choose  an  Alternative  Permanent  Plan,  p.  63- 

Kinds  of  Conditions 

The  following  are  kinds  of  conditions  that  may  have  necessitated 
foster  care  placement.   They  are  presented  with  case  examples  and 
suggestions  for  case  planning. 

1. 41  Physical  Illness 

Parents  are  so  severely  incapacitated  by  physical  illness  that 
they  cannot  care  for  their  children.   Perhaps  they  are  in 
wheelchairs,  iron  lungs,  etc. 

•  If  the  parent  is  otherwise  an  emotionally  caring,  adequate 
parent  who  wants  her  children,  the  plan  should  be  to  re- 
turn the  child  home.   Help  find  support  services  such  as 
homemakers,  home  health  aides,  friends,  and  relatives. 

•  If  parents  have  a  progressive  neurological  disease,  such 
as  a  brain  tumor,  that  will  result  in  loss  of  mental 
faculties  and  consequent  inability  to  parent,  the  child 
will  need  to  have  a  permanent  home  elsewhere.   Proceed  to 
Chapter  3,  How  to  Choose  an  Alternative  Permanent  Plan, 
p.  63. 
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Box  1-V     CklldA^n  RttuAmd  to  V^able.d  UothiA 

Cci6Q.  Example..    .    . 

UhA.   Cauon  Mi6  a  polio  victim  and  a  quadA2.pl^gic.     When  tko,  chltd/KLn 
WQAt  LLtttt  6he  coald  not   coAe  {^oK  them,   a6  thz  -intensive  suppofLt 
ndceJi&a/Ly  to  hdip  hen.   coAe  {^on.  thtm  moj,  not  avaZlabtc,   and  6o  the, 
ckildten  weKe  placed  In  {^o^toji  coac.     TeAmlnation  iMU  ncvcA  con^tdoAcd 
{^on.  thU  motheA.     Instead,   when  the  chlldfien  became   S  and   9,  old 
enough  to  get  themi>elvej>  dJie^^ed  and  o{,{,  to  school,  a  hall-day  houi>e- 
keepen.  wa^   ^ound  to  cook  6uppeA,  ihop,   clean,   etc. ,  and  the  children 
MeJie  fieXuAned  home. 


Box  J-E  Disabled  HotheA'-i  VoAentat  Righti>  JeAminated 

Coie  Example.    .    . 

Mu.   Allen  had  a  bAatn  tumofi  causing  i>eveA.e,   oAganic,   bfuiin  damage, 
iA)hich  went  undiagnosed  {^on.  yecuvi,.     She  MU  in  cai>todial  caA.e,   heA 
condition  could  not  improve,   and  hen.  behavtoA  wa6  stmiZoA  to  that  o^ 
a  piiychotyic,   although  .the  caui,e  Mu  d^^eAent.     While  in  the  nuuing 
home  she  became  pAegnant,    but  wa6  completeZy  unawoAe  o^  the  ciAcum- 
stances  o^  the  conception.     HeA  Aighti,  to  the  infant  weAe  tenminaXed 
on  the  gAounds  o^  physical  condition. 


1.42   Low  Intelligence 

Parents  with  low  intelligence  may  have  difficulty  raising 
children.   Problems  frequently  occur  over  grocery  shopping, 
doctors'  appointments,  school  attendance,  discipline,  and 
child  supervision. 

•   If  the  opinion  of  psychologists  and  the  results  of  in- 
telligence tests  indicate  the  parent  has  the  capacity  to 
learn  basic  skills,  the  child  can  probably  return  home. 
This  may  also  be  possible  if  there  is  an  adequately  function- 
ing spouse  or  other  friends  and  relatives  who  can  fill  in 
for  the  parent  in  her  areas  of  inadequacy.   Consider  re- 
cruiting a  close  friend  or  neighbor  to  be  a  foster  "grand- 
parent" who  could  supervise  and  help  out  with  problems. 
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•  The  retarded  parent  who   has   developed   emotional 
difficulties   caused  by   the  frustration  of  attempting   to 
cope  with  situations    too   difficult   to   handle,    may  not 
be  able    to  manage  a   child.      This    is   often    the   case   of 
retarded  single  parents  who  are  without   support  from 
friends   and   relatives.      In   these   situatibns,    the   child 
will  need  another  permanent  home.      Proceed   to   Chapter   3, 
How   to   Choose  An  Alternative  Permanent  Plan,    p,    63. 

•  It  may  not   be   possible    to   decide   finally  at    this   time 
whether   the  parent   can  manage   the  child.      If   there   are 
some   encouraging   signs    that    this  might   be   possible  proceed 
to  Chapter   2,   How  to   Structure  a  Treatment  Program,    p. 35. 
This  will   give  you  a  chance   to  observe   the  parent  and   to 
gather  more   information  before  making  a  final   decision. 

NOTE:      Routinely  discuss   contraception  and   sterilization  with  all 
retarded  parents. 


Box  /-F     ChJJLd/LZYi  R2^uAn  to  RoMxAdzd  VcUizyUa 
CaJiZ  Example..    .    . 

UfU.   Wzb-iteA  had  an  IQ,  o{i  68;   ilk.  We^b^teA  an  1(^0^  95.     Shz  had  no 
2Jtnotional  pfiobtam^,   could  feeep  houAe.  and  cook  rmali,   but  couldn't 
QfiocdAij  ^hop  because  -6/ie  couldn't  keep  Piack  o^  money.     Wi.  Web^teA 
loved  hoA,   couZd  do  the  gfioceAy  chopping,   and  vxa>  an  active,  -iit/iong 
{^otheA.     This  laXteA  qualJjty  \Mai>  decisive,  because  the  chlldn.en,  age 
3  and  4,  woAe  beginning  to  n.uyi  cJacIqJs  oAound  thelA  mo  then,  and  may 
have  been  imoAteA  than  6he  mls  by  thU,  tune.     Because  theAe  woi  a 
competent  ^athen.  In  the  home,  the  chlldAen  MeAe  fie^tofied  with  a  good 
day  coAe  plan  pfiovlded,   and  tenmlnatlon  wa6  not  contemplated. 


Box  1-G    ChlldAen  ReXuAn  to  RetoAded  ?aAentA> 

CaAe  Example.    .    . 

The  ThofintonA,  lived  In  a  fiuAol  county,  thexA  chlldAen  weAe  In  ^0'f>teA 
caAe,  and  they  both  had  IQ'4  Oj^  60-75.     They  MeAe  not  capable  ojj 
caAlng  {^on.  children  without  -iuppont  and  6upeAvl6lon.     An  active, 
concQAned  ca^ewofikeA  dlicoveAed  that  theAe  weAe  two  .ietf,  ol  competent 
gAandpoAenti  within  20  mltej>  o^  the  Tho Antony,  who  loved  thelA  gAand- 
chlldAen  voAy  much  and  vli-ited  them  AeguloAly  In  ^oiten  caAe,   but  weAe 
unaiwoAe  that  they  could  contAlbute  to  agency  planning.     k^teA  (^Ive 


24 


monthj,  oi  ccamofik,   thz  pa/imti   weAe  2.nfLotte-d  In  paA^nting  claiidA, 
the.  pubtlc  health  nu/uz  W(U  Znvolvnd,   a  {^aJUL-back  ^yitdm  tMo-i,  aM.angzd 
uxLth  thz  pa/Ldnti  and  gAandpoAzntS ,  and  tk<L  druZdie.n   weAe  ^iiXvJindd 
home.. 


1.43  Drug  and  Alcohol  Addiction 
The  Problem: 

Parents'  addiction  to  drugs  or  alcohol  is  incapacitating, 
so  they  cannot  hold  jobs,  supervise  their  children,  and  pro- 
vide good  emotional  support. 

•  The  child  may  be  able  to  return  home  if  the  condition  is 
treatable  and  the  parent  is  willing  to  accept  help.   An 
important  factor  in  planning  will  be  the  presence  of  another 
adequately  functioning  adult  in  the  home  who  can  care  for 
the  child  while  the  ill  parent  is  drinking,  in  a  treatment 
facility,  or  for  other  reasons  is  unable  to  function  as  a 
parent  for  a  period  of  time.   Refer  to  Chapter  2,  How  to 
Structure  a  Treatment  Program,  p.  35. 

•  If  the  addiction  is  extremely  disabling,  and  is  unlikely  to 
change,  the  child  will  need  another  permanent  home.   There 
may  be  a  long  history  of  chronic  parental  inadequacy.   A 
final  decision  to  terminate  the  parents'  rights  can  only 

be  made  at  this  time,  however,  if  you  can  obtain  expert 
testimony  on  the  parents'  condition.   Refer  to  Chapter  5, 
Section  5.71,  Expert  Witnesses,  p.  124,  and  Section  5.69, 
Expert  Evaluations,  p.  120.   Such  testimony  will  be 
necessary  to  prove  parental  incapacity  in  court. 


1.44  Mental  Illness 

Parents  have  a  diagnosable  mental  illness,  such  as  paranoia 
or  schizophrenia,  which  currently  prevents  them  from  caring 
for  their  children,  does  not  respond  to  treatment,  and  is  un- 
likely to  change  in  a  reasonable  period  of  time.   Refer  to 
Chapter  2,  Section  2.21,  Time  Limits,  p.  38. 

Refer  to  Section  1.43,  Drug  and  Alcohol  Addiction,  p.  24,  for 
suggestions  on  planning. 
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Box  1-H    Htntal  JUneA6 

Ccue.  Example.    .    . 

fAfi.  JoJi&ap,  tho.  Subject  o{^  the  toAmination  peJxtlon,  Mcu,  psychotic. 
The  ^tate  t^vied  to  uAe  the  testimony  ol  a  pi,yehA.atnAJ>t  {^fiom  the  ^tate 
ho6pttaZ,  iA)heAe  he  had  been  ZncaKceAaXed  many  tAjnei.     HoMeveA,  the 
pityclviatnJj^t' 6  toAttmony  ukxi  not  admitted  -Into  evidence,   because  -it 
woi  dete/mZned  that  6tat.e  hoip-Ltai.  KecofidA  Mefie  eonlldentiat. 

Wi.   Je4-6up  had  al^o  ne^uj^ed  to  t^ee  a  p-iyaklaJyvUt  {,on.  an  evaluation 
that  could  be  uAed  in  counX,   and  the  judge  Mould  not  ofideA  iX. 
Anticipating  thii>  di{^{^iculXy,  the  ca^emn,keA  had  enlisted  local  uiit- 
ne,i>6e6  Mho  could  te^tx^ly  to  hi6  bizoJiAe  behavioK.     Wi.  JeMup  had 
Kan  naked  into  a  KeJ>tauAant  and  made  inappfiopnJjxte  geAtuAc^  to  the 
waitAeiieA.     He  had  tAied  to  fiun  down  a  poAk  attendant  with  kLs  coA. 
The  agency  collected  75  u)itneA6eJ>  who  could  teiti^^y  to  6pecA.^ic 
behavion.  at  a  ipeci^ic  time  and  place.     A  piychiaJAiit  who  had  neveJi 
intcAviewed  the  {^atheA  waA  brought,  into  the  couAtAoom  to  heoA  the 
witneMeJ)'   testimony,  and,  at  the  end,   he  waj,  pat  on  the  Stand  to 
give  a  diagnosis,  based  on  what  he  had  heoAd.     He  diagnosed  Wl.  Je-!>sap 
as  hopelessly  schizophAenic.     Ua.  Jessap  made  the  decision  an  ea^y 
one  by  manifesting  inappAopfuate  behavioA  in  the  couAtAoom.     He  Aan 
oAound  the  Aoom  and  Aepeatedty  disobeyed  the  judge's  oAdeA6  to  sit 
down.     Finally,   he  Aan  out  o;)  the  couAtAoom,   got  in  hiA  coA,   and  dAove 
oveA  the  cuAb  into  the  side  o^  the  couAXkouse.     He  finally  le^t  the 
couAtAoom  entAAely,  and  a{iteA  a  day  o^  bizaAAe  adventuAes ,  including 
hospitalization  and  bicycle  the{,t,   he  was  picked  up  by  the  police 
and  committed.      The  judge  teAminated  his  poAentaZ  Aights. 


1.45   Emotional  Illness 

Emotional  illness  refers  primarily  to  psychopaths,  sociopaths, 
dyssocial  persons,  or  those  suffering  from  character  disorders. 
Parents  with  these  conditions  have  very  little  emotional 
investment  in  anyone,  and  their  children  often  suffer  from 
emotional  neglect.   They  tend  to  have  shallow  marital  re- 
lationships and  often  marry  several  times,  leaving  a  trail 
of  embittered  spouses.   They  may  engage  in  criminal  activity 
and  have  arrest  records,  usually  for  shoplifting  or  forgery, 
partly  because  they  are  tempted  to  beat  the  system  and  think 
they  are  invincible.   Refer  to  Section  1.43,  Drug  and  Alcohol 
Addiction,  p.  24,  for  suggestions  on  planning. 
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Box  1-1     Emotional  llJinti>i> 

Ca6z.  Example.    .    . 

Mn^.   RobQAti>  had  a  {^vt-y^aA-old  daughteA,   Ma/Ua,  Mho  iaxu>  a  bzavutllut 
plctuAt-book  ckiZd  Mvth  long  goldzn  ftlnglzXi ,  and  who  alAeudy  6hou)e,d 
gfitat  dancing  taltnt.     Hqa  motheA.  bought  h(in  expetti-cue  clothes  and 
ihe.  tA)a6  always  ^xqiuJ>XJ:2Zy  dn.ej>6e.d  and  dJinw  attention  wheAzvth.  i,hz 
we.nt,    bat  it  bzcarm  appoA^nt  that  UfU.   RobeAt^'   only  IntoAUt  In  hun. 
child  lAXU)  to  boife  vlcaAlouu>ly  In  thli  admjiation.     The.  child's   {^unction 
Mo^  to  enhance  heA  motheA' 6  6eZ{,-eJ>tzejfn,  and  she.  iMU  not  tAeated  as  a 
se.paAate,  Individual  iMltk  m^di>  and  nights  o^  hex  oMn.     Wvd.   RobeAts 
WCL6  txtAaoAdlnoAlly  Algid  mXh  MaAla  and  ne,veA  fieJ>ponde,d  a^le^ctlon- 
ately.     MaAla  be.gan  shoMlng  gfizat  hostility  to  heA  motheA  and  also 
de.v(iloptd  some,  autlitlc  symptoms  -  he,ad  banging  and  uYiAesponslve.neJ>s 
to  otheAS.     TheAZ  symptoms  btcame  so  aloAmlng  that  a  teAmlnatlon 
petition  MOA   (^lled  and  Aiti.   RobeAts'  Alght&  MeAe  teAmlnate.d.     A 
psychiatrist's  testimony  that  Uas.  RobeAts  was  a  sociopath  was  decisive 
In  oZteAlng  tlie  judge,' s  Initial  lmpAeJ>slon  o^  heA  as  an  oAtlculate, 
well-dAesse,d,  mlddle.-class  woman  with  no  obvious  pnoblejfns. 


1.5  Parental  Conduct 


The  Problem: 


Parental  conduct  refers  to  parents'  behavior  that  is  detrimental  to 
the  child.   The  parents  have  no  diagnosable  condition,  but  for  other 
reasons  are  unwilling  or  unable  to  provide  a  minimum  sufficient 
level  of  care. 

Typical  conduct  cases  are  parents  who  have  difficulty  maintaining 
adequate  employment,  housing,  and  medical  care.   There  are  health 
problems,  transiency,  poor  money  management,  minor  law  infractions, 
alcohol  and  drug  abuse,  and  frequent  crises  that  require  emergency 
services.   Children  are  often  neglected,  as  they  are  poorly  super- 
vised, clothed,  and  fed,  and  parents  may  not  know  how  to  take  care 
of  children  to  encourage  emotional  and  intellectual  growth. 

What  to  Do: 

The  problems  listed  below  may  have  caused  the  original  foster  care 
placement.   It  is  now  the  caseworker's  task  to  decide  if  the  same 
problems  persist,  and,  if  so,  to  begin  helping  the  parents  resolve 
them.   In  most  cases,  terminating  parental  rights  should  not  be 
considered  as  a  possible  course  of  afction  until  the  parents  have  been 
involved  in  the  structured  treatment  program  outlined  in  Chapter  2. 
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The  following  examples  of  parental  conduct  are  presented  with 
suggestions  for  possible  courses  of  action  and  case  examples. 

1. 51  Poor  Housekeeping 

Housekeeping  is  so  poor  that  children  risk  serious  disease, 
including  hepatitis,  typhoid,  malnutrition,  and/or  chronic 
scabies,  ringworm,  and  respiratory  infections.   Or, 

the  house  may  have  safety  hazards  that  can  cause  serious  or 
fatal  injury  to  the  child. 

•  Enlist  the  help  of  homemakers,  public  health  nurses,  and 
parenting  classes  to  teach  the  parents  the  basics  of 
managing  a  home. 

•  Help  the  family  find  housing,  job  training,  or  a  job. 

•  Search  out  public  sources  of  funding  for  the  repair  of 
houses. 

•  Housing  or  housekeeping  standards  must  be  established  as 
endangering  health  and/or  physical  safety  before  it 
becomes  a  condition  for  children's  removal  or  a  threat 
to  parents'  rights.   Evaluation  can  be  enhanced  by  in- 
volving public  health  officials,  county  sanitarians,  fire 
marshals,  building  inspectors,  etc. 

Proceed  to  Chapter  2,  How  to  Structure  a  Treatment  Program, 
p.  35. 

1.52  Ignorance  of  Parenting  Skills 

Some  people  have  the  potential  to  be  good  parents  but  simply 
do  not  know  how  to  become  so.   They  may  not  know  that  it  is 
important  to  listen  to  children,  to  show  physical  affection, 
to  read  and  talk  to  them. 

•  Arrange  for  the  parents  to  attend  parenting  classes, 
where  they  learn  the  basics  of  child  development  and  what 
kinds  of  care  children  need  at  each  age.   They  can  also 
learn  new  ways  of  setting  limits  or  disciplining  children 
alternatives  to  spankings  and  so  on.   Some  parents  simply 
need  to  learn  these  skills  to  become  adequate  parents. 
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•  Other  resources  to  teach  parenting  skills  include  teaching 
homemakers  and  Head  Start  home  visitors.   Consider  having 
your  agency  set  up  parenting  classes,  using  the  Education 
for  Parenthood  materials,  developed  by  the  Children's 
Bureau  (P.O.  Box  1182,  Washington  D.C.,  20013). 

Proceed  to  Chapter  2,  How  to  Structure  a  Treatment  Program, 
p.  35. 

1.53  Poor  Child  Supervision 

Working  parents  sometimes  cannot  make  good  babysitting  arrange- 
ments for  their  children.   Even  working  parents  with  telephones, 
cars,  and  willing  friends  and  relatives  can  have  difficulty 
finding  good,  consistent  care  for  their  children  during 
working  hours,  so  it  is  not  surprising  that  people  with  fewer 
resources  and  sometimes  less  ability  to  solve  problems  get 
into  trouble  here.   But  this  alone  does  not  make  them  in- 
adequate parents. 

Whether  working  or  not,  they  may  leave  their  children  unsuper- 
vised for  long  periods  of  time,  or  leave  them  casually  with 
neighbors  or  acquaintances  whom  they  do  not  know  well. 

•  Help  the  parent  make  good  child  care  arrangements  during 
working  hours,  with  neighbors  or  relatives  who  can  fill  in 
if  necessary. 

•  Be  sure  the  parent  understands  what  acceptable  community 
standards  of  child  supervision  are. 

Proceed  to  Chapter  2,  How  to  Structure  a  Treatment  Program, 
p.  35. 

1.54  Life  Styles 

Communal  living,  homosexual  relationships,  or  other  living 
arrangements  which  vary  from  the  norm  do  not  in  themselves 
cause  a  home  to  fall  below  the  minimum  sufficient  level,  unless 
a  direct  relationship  can  be  established  between  the  living 
arrangement  per  se  and  emotional  or  physical  harm  to  the  child. 

1.55  Physical  Abuse 

Abuse  can  be  divided  into  two  categories.   Generally  speaking, 
situational  abuse  occurs  in  response  to  a  stressful  situation, 
as,  for  example,  when  the  over-burdened  and  frustrated  parent 
lashes  out  at  a  demanding  small  child.   It  is  considered  more 
amenable  to  treatment.     Less  amenable  to   treatment 
is  chronic  pathological  abuse.     Parents  in  this  category 
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often  have  predictable  patterns  of  abuse.   Some  parents 
abuse  everyone  in  the  house,  all  the  children  and  each  other 
as  well.   Some  abuse  only  one  child,  and  when  the  child  is 
removed  they  victimize  the  next  one.   Or  parents  may  beat  only 
one  child,  and,  if  the  child  is  removed,  they  do  not  abuse 
the  others  who  remain  in  the  home. 

•  The  likelihood  of  abusive  behavior  recurring  should  be  the 
primary  basis  for  deciding  whether  or  not  the  child  should 
return  home.   This  is  often  difficult  to  establish  with 

any  certainty.   For  this  reason,  and  because  of  the  possible 
serious  consequences  to  the  child,  any  disposition  of  an 
abuse  case  should  be  a  shared  decision.   Refer  to  Intro- 
duction, Section  0.5,  Shared  Decision-Making,  p.   7. 
Expert  opinions  from  psychologists  or  psychiatrists  and 
other  professionals  is  especially  helpful  in  deciding 
whether  abuse  is  likely  to  recur. 

•  The  child  may  be  able  to  return  home  if  the  parent  is 
willing  to  attend  Parents  Anonymous  or  undergo  treatment. 
The  parent  should  be  re-evaluated  after  treatment  to  see 
if  it  was  productive. 

•  The  age  of  the  child  might  be  a  factor.   It  is  possible, 
for  instance,  that  a  child  of  at  least  ten  or  twelve, 
who  is  emotionally  stable  and  who  has  strong  ties  to  his 
own  family,  might  return  to  a  home  considered  slightly 
too  risky  for  a  younger  child. 

•  Restoration  should  not  be  considered  if  past  events  or 
expert  opinion  indicate  a  strong  likelihood  that  abuse 
will  recur. 

•  A  child  who  has  been  so  terrified  by  past  abuse  that  any 
contact  with  the  parent  causes  renewed  terror,  may  be 
unable  to  resume  a  normal  parent-child  relationship  with 
the  abusive  parent.   In  this  case,  the  child  should  be 
placed  in  another  permanent  home.   Refer  to  Chapter  3,  How 
to  Choose  an  Alternative  Permanent  Plan,  p.  63. 

•  An  abused  child  should  never  be  permanently  separated  from 
his  parents  because  of  worker's  vindictiveness  or  outrage. 
The  likelihood  of  recurrence  should  be  the  basis  on  which 
the  decision  is  made. 

•  Whether  or  not  you  are  able  to  ascertain  at  this  time  that 
abuse  will  recur,  you  will  probably  need  to  involve  the 
parents  in  the  treatment  program  outlined  in  Chapter  2. 
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NOTE:   The  literature  on  treatment  of  child  abuse  is  extensive  and 

beyond  the  scope  of  this  manual.   For  more  information,  contact 
the  Children's  Bureau,  National  Center  for  Child  Abuse  and  Neglect 
(P.O.  Box  1182,  Washington  D.C.  20013). 


Box   I-J  Vhyi,lccil  Abu6z 


A  6upQAvLi,o^  Kimafik^. 


Physical-  abuAG.  i^  oltdn  dl^lcuLt  to  eJ>tabli6h.     Even  mon.e,  cLL{,{,A.(iiitt 
lA  thu  pn.o(iQJ>6  ol  6pzauZatlng  on  ^atiiAd  occunAtnce,.     At  thu,  time. 
thoA-Z  a/LZ  no  ab^oZmtz  quidzLinzi  to  hzlp  you  dzcidz  MhzthzA  ofi  not  to 
i>znd  a  child  homz  li  thzfiz  aJ)  dangzA  ol  physical  abiuz.     E^pzciatty 
-in  zoYii>ldznlnQ  a  nztaAn  o^  abaizd  ckiZdAzn,   alwayi,  i,zz\i  a  g^oap 
dzcAAton.     Thz  i,zfhioiLi>  izMitU  oi  tkii,  dzd-dlon  mandatz  that  no  onz 
pzA6on  takz  thz  n.z6pon6tb-LtiJ:y  o^  dzciding  that  movz. 


Box   1-K     An  Abiiizd  C^iild  f^zzd  ^oh.  Adoption 

Ccuz  Examptz.    .    . 

lulhzn  Vzbby  wa6  onz  yzcui  old,   kzA  mothzA  had  a  pi>yzkotlc  zp-Liodz  and 
thought  thz  child  Mai>  going  to  bz  tOfitoAzd  by  thz  dzvlt.     Jo  pKzvZYVt 
tiuJ,,  i>hz  tAlzd  to  kill  thz  child.     Shz  itabbzd  Vzbby  and  hzld  hzA 
andzt  a  hot  ihowzA.     Vzbby  u)a-!>  buAnzd  6zvzAzly  and  almost  dlzd.     Shz 
zntzAzd  {^06tzn.  coaz  and  fizmalnzd  (^on.  {,ouA  yzau  In  thz  6amz  homz. 
Shz  nzvzA  {^allzd  to  zvldzncz  izan.  at  thz  i,lght  o^  hz/i  mother  duAlng 
vl6tl6.     Whzn  vzAy  young,   6hz  would  K.un  out  o{)  thz  ftoom  and  hldz,   and 
Miy  6hz  didn't  want  to  6e.z  hzA  mothzA.     A.i  i,hz  got  otdzA  i>hz  would 
dimply  IgnoAz  hzA  mothzA' i  pAZizncz  and  pAzoccupy  hzjuzli  with 
toy6  oA  hzfi  io6tzA  motkzA.     A^tzA  thz  thlAd  yzoA,   on  thz  advlcz  o{,  a 
p^ychlajyilit,   all  vl^Hi  cza.6zd.     Thz  piychlatAlst  i>ald  that  although 
Vzbby  could  not  fizmzjvbzA  thz  actual  Incident,  ^hz  6 ub consciously  -^e- 
mzjmbzAzd  that  hzA  mothzA  had  caused  tAauma,   and  i>hz  had  not  bzzn  able 
to  AzpAZiii)  Xt.      He  bzllzvzd  that-  i>hz  would  nzvzA  bz  ablz  to  havz  a 
fLZlationihlp  with  this  mothzA,   zvzn  i^  thz  mothzA  ^zcovzAzd  {^utly. 
EvzAy  itlnglz  night,   without  zxczptlon,  duAlng  this   ^ouA  yzoA  pzAlod, 
Vzbby  wokz  up  sctzamlng  with  nlghtmoAzs  at  Izast  oncz  and  somztlmzi 
■izvzAol  tlmzs.     A  pztltion  to  tzAmlnatz  thz  mothzA' -i,  nights  was   ^llzd 
on  thz  gKound  that  thz  child  would  nzvzA  accept  hzA  biological  mothzA, 
and  thz  mothzA's  Aights  wzAz  tzArrlnatzd.     Thz  {^ostzA  pafients  told 
Vebby  that  shz  was   {^fizzd  {^oA  adoption  and  thzy  would  adopt  hzA. 
Vzbby  zvldznczd  llttlz  zmotlon  at  this  nzws  and  went  on  playing.     That 
night,    ioA  thz  {,A.ASt  tlmz  In  {^ouA  yzoAi,   Vzbby  did  not  havz  a  nlght- 
moAz,   and  has  nzvzA  had  one  since. 
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1.56   Emotional  Neglect 

Parents  consistently  rebuff  their  children,  fail  to  recognize 
and  respond  to  the  children's  bids  for  attention  and  affec- 
tion, are  irritated  at  the  children's  demands,  and  have  other 
preoccupations  that  take  their  energies.   It  is  likely  that 
the  children  will  not  have  been  brought  to  the  attention  of 
the  child  welfare  agency  on  the  basis  of  emotional  neglect, 
but,  for  instance,  because  of  physical  neglect  or  poor 
supervision. 

This  presenting  problem  may  be  fairly  simple  to  resolve,  but 
there  remains  a  lack  of  affection  or  real  feeling  of  the 
parents  for  the  children.   They  appear  unable  to  sustain  a 
nurturing,  supportive  parental  relationship  with  the  child. 

Neglect  must  be  chronic  and  serious.   No  parent  can  respond 
to  all  his  child's  needs  all  the  time.   Also,  there  are  wide 
cultural  variations  in  the  way  emotional  feelings  are  expressed, 
Expert  opinion  is  invaluable  in  clarifying  whether  the 
parent  really  lacks  feeling  for  the  child  or  whether  the 
particular  cultural  bias  of  the  caseworker  makes  it  appear 
to  be  so. 

•  If  parents  can  see  that  a  problem  of  affection  and  caring 
does  exist,  and  are  willing  to  get  the  help  necessary  to 
improve  their  relationship  with  their  child,  it  may  be 
possible  to  plan  a  return  home  for  the  child, 

•  If  parents  recognize  that  they  do  not  want  the  child,  they 
may  be  willing  to  voluntarily  relinquish  the  child  for 
adoption.   Refer  to  Chapter  4,  Section  4.2,  Termination 

of  Parental  Rights  with  Parental  Consent,  p.  85. 


•   In  most  cases,  it  will  be  necessary  to  involve  the  parents 
in  the  treatment  program  described  in  Chapter  2,  before  a 
final  decision  can  be  made. 


Box  1~L     EmotioviaJi  Uaglnct 

A  iupeAvi-^o^  fiZi-noKk^ .    .  . 

EmotionaZ  mglacX.  i^  o^tzn  (Ltug  {,oH.  euen  an  antnjOu.ne.d  pM^on  to  ob- 
■i>QAvz  and  Idiintif^y.      lh>  occuJUitncQ.  oJiouAU   iuch  comme.nty!)  oi,    "She. 
ju6t  dozin't  6e2jm  to  Zovz  the,  chitd,"  oh.  "He  6eejmi,  pfieoctapted  Mith 
otheA  tking6  and  doeJ>n't  pay  attention  to  the.  child."     The  dutH-icJuJitij 
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^  -In  QOJXLnQ  poAzntA  to  acc2.pt  tho.  ^act  that  thuj  lack  l^diinQ  ^oh. 
the  chZtd,   on,,  t{,  it  comu  to  that,  tn  bLiiZding  a  caMi  ^on.  a  toJmtna- 
tion  on  thJj>  baj>Aj>  -  aJ:  aiaalty  ficqiMiiej,  zxpeAt  cvaZuatton  to  pfiove. 


1.6  Recapitulation  of  Possible  Alternatives  for  the  Child 

The  results  of  an  initial  assessment  of  the  barriers  to  returning  the 
child  to  his  own  home  will  determine  the  next  step  in  making  a 
permanent  living  arrangement  for  the  child. 

1.61   The  Child  Can  Go  Home. 


This  decision  is  appropriate  if: 


•  the  parents  are  now,  or  soon  will  be,  operating  at  the 
minimum  sufficient  level,  and 

•  the  child  wants  to  go  home.   The  child  has  formed  no 
psychological  ties  to  his  foster  parents  that  will  cause 
pervasive  and  long-lasting  trauma  if  he  is  removed  from 
their  care  and  returned  to  his  parents. 

1.62  The  Child  Can  Go  Home  if  the  Parents  Succeed  at  a  Treatment 
Program. 

This  decision  is  appropriate  if: 

•  the  parents  have  no  diagnosable,  irremediable  condition 
that  prevents  them  from  caring  for  the  child,  and 

•  the  child  wants  to  go  home. 

Proceed  to  Chapter  2,  How  to  Structure  a  Treatment  Program, 
p.  35. 

NOTE:   It  may  be  necessary  to  involve  the  parents  in  a  structured 

treatment  program  even  if  there  is  very  little  chance  that  the 
parents  will  respond  to  treatment.   This  category  may  well  in- 
clude cases  of  physical  abuse  and  severe,  chronic,  emotional 
or  physical  neglect.   Before  considering  termination  of  parental 
rights  and  subsequent  adoption  for  the  child,  it  is  necessary 
to  prove  that  the  agency  extended  itself  in  every  way  to  help 
the  parent  meet  the  minimum  sufficient  level.   This  necessity 
does  not  exist,  however,  if  the  parents  have  a  diagnosed. 
Irremediable  condition. 
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1.63  The  Child  Can  Probably  Never  Return  Home 
This  decision  can  be  appropriate  if: 

•  the  parent  has  a  condition  that  is  diagnosable  and 
irremediable  and  prevents  the  parent  from  caring  for  his 
child,  or 

•  the  parent  has  been  out  of  contact  with  the  child  for  a 
long  period  of  time  (probably  about  a  year) . 

Proceed  to  Chapter  3,  How  to  Choose  an  Alternative  Permanent 
Plan,  p.  63. 

Refer  also  to  Chapter  4,  How  to  Free  the  Child  for  Adoption, 
p.   81. 

NOTE:   This  decision  may  also  be  appropriate  for  parents  who  do  not 
have  a  diagnosable,  irremediable  condition,  but  it  can  only 
be  made  after  they  have  failed  at  a  structured  treatment 
program. 

1.64  The  Child  Should  Remain  with  his  Substitute  Parents. 
This  decision  can  be  appropriate  if: 

•  the  parents  have  had  little  or  no  contact  with  the  child  for 
a  long  period  of  time,  and 

•  the  child  has  formed  psychological  ties  to  his  substitute 
parents  that  would  be  wrenching  to  break,  and 

•  the  substitute  parents  wish  to  adopt  the  child,  or  if  that 
is  impossible,  guardianship  or  formalized  long-term  foster 
care  can  be  arranged. 

Proceed  to  Chapter  3,  How  to  Choose  an  Alternative  Permanent 
Plan,  p.  63. 

Refer  also  to  Chapter  4,  How  to  Free  the  Child  for  Adoption, 
p.   81. 

1.65  Shared  Decision-Making  is  Essential, 

especially  if  none  of  the  alternatives  listed  above  seem  entirely 
satisfactory.   Call  together  those  people  who  have  worked  with 
the  family,  and  decide  together  what  the  best  plan  will  be 
for  the  child,  considering  the  parents'  past  behavior  and 
present  circumstances,  the  child's  ties,  if  any,  to  foster 
parents,  and  the  practical  possibilities  of  implementing  a 
particular  plan. 


Refer  to  Introduction,  Section  0.5,  p.   7. 
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CHAPTER  2 

HOW  TO  STRUCTURE  A  TREATMENT  PROGRAM 


Where  you  are  on  the  decision  tree; 

•  You  have  decided  that  the  child  cannot  go  home  immediately,  but 
might  be  able  to  return  if  the  parents  succeed  at  a  structured  treat- 
ment program  (Chapter  1). 

•  This  chapter  describes  permanent  planning  casework  with  parents, 
children,  and  foster  parents.   Material  in  Section  2.2,  The  Treatment 
Program,  is  useful  mainly  in  working  with  parents  who  fit  the  "conduct" 
category  described  in  Chapter  1,  Section  1.5,  Parental  Conduct.   If 

it  has  been  decided  that  children  will  never  return  home,  either 
because  of  parental  absence  (Section  1.3,  Parental  Absence)  or 
parental  condition  (Section  1.4,  Parental  Condition),  it  is  probably 
unnecessary  to  involve  parents  in  a  treatment  program. 


This  chapter  includes: 

2.1  Expert  Evaluations 

2.2  The  Treatment  Program 

2. 21  Time  Limits 

2.22  Documentation 

2.23  Initial  Interviews 

2.24  On-Going  Casework  Services 

2.25  Written  Agreements 

2.26  Review  Hearings 

2.27  Two  Alternatives  for  the  Child  at  the  End  of  the  Treatment 
Program 

2.3  Visits  Between  Parent  and  Child 

2.4  Service  to  Foster  Parents 

2.5  Out-Of-State  Parents 

2.51  Cooperation  with  Out-of-State  Agencies 

2.52  How  to  Decide  Whether  to  Return  the  Child  to  Out-of-State 
Parents 
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2.1  Expert  Evaluations 

Purpose: 

Expert  opinion  is  not  a  substitute  for  conclusions  recorded  by  social 
workers  who  have  observed  parental  behavior  over  a  period  of  time. 
When  used  purposefully,  however,  expert  diagnosis  and  opinion  have  a 
place  in  a  rehabilitation  program  for  parents.   The  opinions  of 
experts  may  be  valuable  in  case  planning,  and  their  testimony  weighs 
heavily  in  court. 

When  conducted  at  the  beginning  of  a  treatment  program,  an  expert 
evaluation  has  these  purposes: 

•  The  evaluation  may  be  able  to  give  direction  to  the  treatment 
program.   The  expert  may  see  unsuspected  strengths  in  the  parents 
and  have  reason  to  be  optimistic  about  the  parents'  ability  to 
rise  to  the  minimum  sufficient  level. 

If,  on  the  other  hand,  the  expert  diagnosis  is  that  the  parent 
has  a  condition  which  is  unlikely  to  change  and  which  prevents 
him  from  being  an  adequate  parent,  you  can  dispense  with  a  treat- 
ment plan  altogether  and  move  for  termination  of  parental  rights 
immediately  on  the  ground  of  condition.   To  insist  on  a  treatment 
program  in  which  he  can  clearly  not  succeed,  is  unfair  to  the 
parent. 

•  The  evaluation  may  indicate  that  the  parent  would  benefit  from 
therapy  by  a  mental  health  worker,  in  which  case  appropriate 
therapy  can  be  arranged.   Information  that  results  from  therapy 
cannot  be  used  later  as  evidence,  so  it  is  important  that  the 
diagnostic  evaluation  be  kept  entirely  separate  from  any  subsequent 
therapy.   It  is  best  to  have  one  mental  health  worker  conduct  the 
evaluation,  and  another  conduct  the  therapy. 

•  The  evaluation  may  be  used  later  as  evidence  in  a  termination  hear- 
ing, if  the  evaluator  is  available  to  testify,  and  if  the  parent 
has  signed  a  consent  to  the  release  of  information.   Such  testimony 
may  be  essential,  as  courts  tend  to  rely  heavily  on  expert 
testimony  in  making  decisions  on  termination  of  parental  rights. 

How  to  do  it: 

•  Try  to  find  an  evaluator  who  understands  the  importance  of  permanent 
homes  for  children.   The  evaluation,  as  well  as  any  subsequent 
therapy,  should  be  concerned  with  the  parent's  current  and  potential 
ability  to  care  for  his  child.   If  therapy  focuses  only  on  the 
parent,  rather  than  the  parent-child  relationship,  plans 

for  restoration  may  be  determined  by  what  is  considered  to  be  the 
proper  therapeutic  moment  for  the  parent,  rather  than  on  the  child's 
need  for  permanence. 
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•  Ask  the  parent  to  voluntarily  submit  to  evaluation  and  treat- 
ment, if  necessary.   From  discussion  with  the  parent  about  having 
an  expert  evaluation,  the  parent  should  understand  that  the  pur- 
pose is  to  help  the  court,  the  child  welfare  agency,  and  the 
parent  to  plan  for  the  child,  and  that  the  report  may  be  sub- 
mitted to  the  court.   Explain  to  the  parent  that  decisions  of 
this  nature  are  difficult  at  best  and  that  information  from  many 
sources  is  a  protection  against  individual  bias  or  error.   It  has 
happened  that  outside  evaluators'  perspectives  have  provided 

new  insights  about  parents'  potential,  and  termination  in  those 
instances  has  been  avoided. 

•  The  parent  should  sign  a  release  of  information,  and  his  attorney, 
if  he  has  one,  should  be  advised  by  letter  that  you  have  requested 
the  parent  to  submit  to  an  examination.   Write  a  letter  to  the 
parent  re-stating  that  the  evaluation  report  may  be  submitted  to 
the  court,  and  retain  a  copy  of  the  letter  in  the  case  record. 
These  documents  should  prevent  any  surprises  at  a  hearing,  such 

as  an  assertion  by  the  parent  that  he  didn't  know  the  purpose  of 
the  evaluation,  or  that  he  was  tricked  into  agreeing  to  such  an 
evaluation,  etc. 

•  If  the  parent  refuses  to  have  an  evaluation,  some  courts  have 
procedures  that  allow  the  judge  to  order  a  parent  to  obtain  an 
expert  evaluation. 

•  Refer  also  to  Chapter  5,  Section  5.65,  Expert  Evaluations, 

p.  120,  Section  5.71,  Expert  Witnesses,  p.  124,  and  Section  5.72, 
Testimonial  Privileges,  p.  125. 


NOTE:   It  is  often  difficult  to  pay  for  psychiatric  and  psychological 

examinations  from  private  evaluators.   Look  for  available  court  or 
juvenile  department  "administrative  funds",  agency  "miscellaneous 
medical"  funds.  Title  XX  or  Title  IV-B  funds,  or  contributions 
from  foundations  or  charities.   Appeal  to  community  commissioners 
or  boards.   Pursue  enabling  legislation.   To  refrain  from  term- 
inating parental  rights  because  of  the  cost  of  evaluations  and 
medical  diagnoses  of  hopelessly  mentally  ill  parents  does  not 
save  money.   It  costs  more  to  endlessly  maintain  the  child  of 
such  a  parent  in  foster  care. 


2.2  The  Treatment  Program 

Purpose; 

•  To  give  parents  all  the  support  and  service  necessary  for  them 
to  resume  care  of  their  children.  The  child  welfare  agency  is 
responsible  for  helping  parents  in  every  possible  way,  through 
direct  service  and  referrals  to  other  agencies. 
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•  To  accumulate  documented,  legally  admissible  evidence  either  to 
support  a  termination  of  parental  rights  petition  in  court,  if 
the  parents  fail  at  the  treatment  program,  or  to  advocate  return 
of  the  child  to  his  parents,  if  they  succeed. 

2.21   Time  Limits 

Purpose: 

To  ensure  that  the  treatment  program  does  not  draw  on  in- 
definitely.  Parents  need  to  know  that  they  will  have  a  certain 
length  of  time  in  which  to  show  progress  toward  clearly 
stated  goals.   The  child  cannot  wait;  he  needs  a  permanent 
home  as  soon  as  possible.   The  parents  must  respond  during 
the  time  that  the  child  needs  the  parent  as  a  parent.   This  may 
be  6-8  months  for  a  child  who  has  experienced  four  previous 
placements,  and  risks  losing  the  ability  to  invest  in  a  parent- 
child  relationship. 

How  to  do  it: 


•  Set  a  limit  of  one  year  (or  less,  if  possible)  for  the  treat- 
ment program  as  a  whole.   By  the  end  of  this  time,  expect 

to  either  return  the  child  or  develop  another  permanent 
plan  for  him.   Occasionally  cases  will  take  longer,  but 
extensions  beyond  one  year  should  be  closely  scrutinized 
to  see  if  they  are  caused  by  reluctance  to  make  decisions. 

•  Set  definite  time  limits  for  each  short-term  goal  you  ask 
the  parents  to  reach.   For  example,  "Find  a  house  with  one 
bedroom  so  the  children  can  visit  overnight  in  six  weeks;" 
"Go  to  parenting  classes  every  week  for  the  next  eight 
weeks. " 

2. 22  Documentation 

Purpose: 

To  build  a  record  of  casework  action  and  parental  behavior  that 
will  support  a  restoration  plan  or  be  admissible  evidence  in 
a  termination  hearing  if  the  parents  do  not  respond  to  the 
treatment  program.   Of  course,  caseworkers  are  charged  with 
regularly  entering  into  the  case  record  events  of  importance 
on  all  their  cases.   This  duty  takes  on  special  importance 
if  termination  of  parental  rights  is  a  possibility.   In  these 
cases,  documentation  must  be  especially  complete  and  accurate. 
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How  to  do  it: 
Record  of  events 

•  Keep  running  handwritten   notes  in  a  loose-leaf  notebook 
of  all  contacts,  both  personal  and  collateral,  in  person 
or  by  telephone.   Write  down  when  and  with  whom  the  con- 
versation occurred,  and  the  important  points  of  the 
conversation. 

•  Enter  the  notes  chronologically  in  the  case  record. 

•  Record  all  appointments  made  and  whether  or  not  they  were 
kept  by  the  parents,  and  verify  all  explanations  for 
missed  appointments. 

NOTE:   Be  especially  attentive  to  remarks  made  by  a  parent  or 

others  which  directly  bear  on  the  disposition  of  the  child. 
For  example,  if  foster  parents  say,  "Mr.  Adams  told  me 
yesterday  he  can  hardly  wait  for  Johnny  to  come  home,"  or 
if  the  parent  should  say,  "I  hope  you  can  find  a  nice  home 
for  Johnny,"  try  to  write  them  down  verbatim  in  the  chron- 
ological narrative.   Such  statements  are  hearsay,  but  may 
be  used  later  to  refresh  the  recollection  of  witnesses  if 
a  court  hearing  is  held. 

Correspondence 

•  Memorialize  the  contents  of  each  interview  in  which  im- 
portant decisions  or  requests  are  made,  such  as  visiting 
times  and  places,  proposed  future  office  interviews,  agree- 
ment to  seek  particular  services,  etc.,  by  sending  a  letter 
to  the  client,  no  later  than  the  following  day,  reiterating 
the  content  of  the  interview.   Place  a  copy  of  the  letter 
in  the  record. 

•  Important  verbal  discussions  with  collateral  persons  should 
also  be  memorialized  by  writing  to  the  appropriate  in- 
dividuals immediately  following  the  exchange.   Place  a  copy 
in  the  record. 

•  If  there  is  any  question  about  receipt  of  correspondence, 
send  it  registered  and  check  the  bottom  box  in  item  //I 
("DELIVER  TO  ADDRESSEE  and  show  to  whom,  date,  and  address 
of  delivery.  .  .  85  cents"),  on  the  back  of  the  green  post 
office  registry  card.   This  establishes,  for  court  pur- 
poses, whether  or  not  the  client  received  the  correspon- 
dence. 
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When   the  post   office  returns   the  green  registry  card   to 
you,    staple   it    to  your   office   copy  of    the   letter  you   sent 
so   it  won't  get   lost,    and  you  will  know  what   letter   the 
card  refers   to.      Remember,    it  might  be  months  before  you 
need   to   prove   that    such  and   such  a   letter  was   sent,    and   you 
will  not   have   to    cope   later  with  a   file   full  of    loose  green 
cards,   wondering  which  card  refers   to  what. 

•      Refer    to   Chapter   5,    Section   5.63,    The   Case  Record  as   Evi- 
dence,   p.    115,    for   information   on  how   to   prepare   a    case 
record   as   evidence    in  court. 


Box  2-A     Vocwme^ntation 

A  6apeAvAJ>ofi  ^dmoAkA.    .    . 

A  pKlmoA-ij,    QJibtYitixil,   anavo-idabZn  fiato,  aj>  docime.nt,   document,   document. 
AdmLtt&.dly,   thz  tddium  o{,  the.  pnactlco,  -Li  at  time^  oveAwh^iming,   and, 
II  the,  poAeyit  -impfiove^  and  the.  chJMiAen  fieJuAn  home,,  -it  may  not  have 
been  neczi>-i>aAij .     However,  pn.opeA.  fieco^dlng  o^  the  woKke/i' 6  actxvttiei 
U,  dAJizctty  related  to  -iucae^-i)  -in  couAt.     depending  on  legal  p^actlceJ> 
-in  youA.  ^tate.,  youJi  ca^e  fizcofid  may  be  ^abmvU:e,d  aj>  an  ev-cdentiaAy 
exhibit.     When  ofial  te-itimony  coHAobofm.tei>  the  o{,^lclal  H.ec,oKd,  youA 
petLtLon  allegation^  mlZ  be  mofie  iiub^tantLal.     Any  AJ>6ae  with  poi>^ible 
contAoveAyiy  ij>  6ecuAed  by  c<x4e  fiecoKding  and  iuppofitlng  conAe^pondence. 
Tkii>  documenting  maintaini,  cloAity  in  i^6ue^  and  ij>  the  u)0A.keA'6  mo6t 
e^^edtive  de{^en^e  i^  he  ij>  e.ventually  on  the  Mitne.-s-i>  -itand  anden. 
CA066- examination  by  aggAe.-i)6ive  attofineyi,. 


'Box  2-8     Voumentati-on 

A  cajieMonke-h.  n.emaA.k^.   .    . 

I  document  eveAy  phone  call,   eveAy  conveAiatlon,   eveAy  message  I  leave, 
60  that  even  i£  T  neveA  6ee  the  poAent  the  ^act  that  I  could  neveA 
get  a  hold  o{,  heA  ij,  indicative  o^  what  ^he'i  doing.     She  neveA  came 
in  to  6ee  me.     She  woi  not  going  to  the  clinic.     She  neveA  6howed  up 
{fOn  the  meetlngi,.     She  wasn't  staying  at  heA  apaAlment,  which  I  dli,- 
coveAed  by  talking  to  the  landlord.     HeA  Ihlendi,  i,ald  that  i>he  6aw 
meA6age6  when  J  le^t   them,   but  ihe  6tlll  did  viot  call  me.     Ji  I  do 
not  ietVich  heA  out,   and  6ix  months  lateA  ihe  6how6  up  and  i>ayi> ,   "J 
have  been  doing  thli  and  t^vU,,"  I  can't  piove.  iX  one  way  ok  anotheA. 
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It  -if)  my  wofid  againit  hdU.     Homq.v<2A,  -i^  T  havz  been  go-ing  to  hoA 
{^HA^tncUi'   koLii,2^  and  Izaving  mej>6ageJ,  and  the  {^^e.ndi,  havz  bze.n  say-cng, 
^'SdA,   4/ie  woi  h(Vx.(L,   I  ga\}z  koji  thz  me44age, "  but  -ihe,  &tWi  didn't 
call,  thzn  I  can  pfiovz  that  i>ht  MOJ,  not  making  hoAieJif^  available..     I 
have  iX.  documented  and  that  ej>tablAJ>heJ>  the  ca6e. 


2.23   Initial  Interviews 

Purpose: 

To  explain  to  parents  why  the  treatment  program  is  necessary, 
and  to  reach  an  agreement  on  what  the  agency  and  parents  can 
expect  of  each  other. 

How  to  do  it: 

During  the  initial  interviews  the  following  points  should  be 
covered : 

•  The  child  has  been  in  care  too  long.   Explain  clearly  that 
children  need  a  permanent  home;  they  cannot  remain  in 
foster  care  indefinitely.   The  treatment  program  will  give 
parents  a  chance  to  show  that  they  can  make  a  home  for  the 
child. 

•  Do  they  think  they  can  manage  the  child?   There  have  been 
parents  who  haven't  known  tl -t  they  had  a  choice;  they 
have  assumed  that  they  must  keep  their  children,  and  when 
they  learned  that  they  could  relinquish  their  rights,  have 
been  willing  to  do  so.   Refer  to  Chapter  4,  Section  4.2, 
Termination  of  Parental  Rights  with  Parental  Consent, 

p.  85  . 

•  If  parents  do  not  participate  in  the  treatment  program, 
they  risk  losing  their  child.   Explain  that  you  will  support 
them  in  their  efforts  to  succeed,  but  if  they  cannot  do 
better  than  they  have  in  the  past,  you  will  ask  the  court 

to  consider  terminating  their  parental  rights,  and  they 
might  lose  their  child  permanently. 

•  As  a  caseworker,  you  will  both  support  and  evaluate  their 
efforts.   Explain  that  you  will  help  them  contact  other 
agencies,  provide  transportation,  arrange  visits  with  their 
child,  and  help   them   in  every  possible  way.   At  the  same 
time,  you  will  be  constantly  evaluating  and  documenting 
their  progress,  and,  if  necessary,  you  will  initiate  a 
petition  to  terminate  their  parental  rights. 
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What   do   they   see  as   obstacles    to   return?      Explain   that   you 
will   help  resolve   these  obstacles.      Parents  may   complain  of 
past  agency  actions,   previous   caseworkers,    etc.      Try   to 
help   them  see   that  whatever   difficulties  may  or  may  not 
have  actually   existed   in   the  past,    the  agency   is   not  now 
an  obstacle   to   return.      If  visiting   has  been  a  problem, 
offer   to   arrange   it    to    their   satisfaction.      If    they  want 
help   finding  a   job   or   a  place    to    live,    offer    to   assist 
them. 

Agree   on  a  plan.      By   the   end   of   these   first   interviews,    you 
should  have  made  an  agreement  with   the  parents   on   the 
long-range  goal  of  returning   the  child   to   their   care,    and 
on  one   or  more    time-limited,    short-range   goals   such  as 
regular  visiting,    house   hunting,    cooperation  with  a  home- 
maker,    starting  methadone   treatments,    etc.      Be   sure   that 
they  understand  exactly  what   they  are  expected   to  do.      Refer 
to   Section   2.25,   Written  Agreements,    p.    48. 


Box  2-C     Ho^tltLty  and  Vayitcu,l2A 

A  4apeAv-c4o^  fiemaAliii .   .    . 

It  -ci  to  be  expzcXe,d  that  paAe.n^6  uittt  o{^tzn  be  angfiy  and  {^fm^tAaXnd 
at  thz  agency  that  took  thexA.  clvitdn.e.n.     Th^y  may  vsAy  woJUi  dojidct 
th^AA  angeA  at  you.     Tkii  can  be  uncom{fOfitabte.  iofi  tho,  iMOKktfi,   but  iX. 

can  atio  be  an  cncoaKagtna  tndA,catlon  that  the  poAcnti  oAc  motivated 
to  tmp/tove.     We  oAc  a^Ucng  a  gKcat  deal  o^  paAentd.     The  {^act  that 

theAA  child  ha6  been  fiemoved  {^^om  theJA.  coAe  -indicates  to  them  that 

they  have  been  judged  aj>  tnadequate  poAenZi.     It  -L{>  only  naXuAot  that 

they  Mill  {^eel  angiy  at  a  i>yi,tem  uikich  cauj>eJ>  them  Auch  peuonal  lo^6 

ol  eAteem.     In  addAjbion,  we  oac  atso  aiktng  that  they  commit  them- 

ielvei  to  an  extensive,   time- com uming  tAeatment  pA.ogn.am,  In  which 

we  will  be  montto^ng  them  to  6ee  t^  they  oAe  {^ollowtng  thAough. 

ThLi  would  be  a  dA.(fltcult.  i>itLWution  ^ofi  anyone,   e^pectally  the^e 

poAenti  who  themi>eJiveA  may  well  have  lacked  conAt6tent,   loving  poAentA, 

and  have  iuch  oveAiwhelmlng  needU>  o{,  theiA  own  that  they  don't  have 

the  emotional  eneAgy  to  coAe  ^oK  demanding  chlZdAen.     Ai  a  {^nal  6tAaw, 

they  know,  l^  the  agency  haA  been  dealing  with  them  ^fiankly,   that  li 

they  cannot  meoAuAe  up,  l^  they  cannot  change  thelA  behavior,  they 

Alik  the  peAmanent  losi  oi  thelA  chlldAen  and  al6o  the  blow  to  theJji 

6el{,-eAteem  that  a  tenmlnatlon  proceeding  neceAi,aAlly  entalti. 
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It  -ci  not  ■i>uApfuAA.ng  -i^  paAontA,  tty  to  ucape.  ^fiom  6ach  p^c.44uA,e^  In- 
to a  ^antdiy  about  tkaJji  abitlty  to  coAz  ion  tkzAA  dkiZdAzn.     ThLf, 
commonly  tak^A  thz  ^owm  of)  wu'^/x^uX  hoping  {^oh  a  komd  and  fieJiuAn  0(5 
th^  ckltdAtn,  lAuMioat  the.  maeA6an.y  aoncAttt  i>tQ.pi>  to  acLki(i\Jz  iX.     I^ 
a  paK.znt  aj,  actively  ^zzklng  e.mployme.nt,   hz  -tf)  bzlng  fizal-U>tic  -  l^  ho. 
-U,  ijoaltA-ng  {^oK  a  {^fu.Q.nd  o{^  a  Inlo^nd  to  IzoAn  o^  thz  po66tb-Ltity  o^  a 
Job  at  a  distant  location,   he  -U>  zvadtng  matlty. 

It  can  be.  dU-Hlcalt  to  help  poAentA  move  away  ^fiom  the  pfiotectlon  o^ 
theiA  iantoAlei,  back  Into  the  hafa,h,  clean.,  tight  o^  neallty.     Ton 
one  thing,  oi  a  Monken,   you  too  one  hoping  that  the^e  panenti  can 
Succeed.     But  It  heJLp6  no  one  l^  you  let  youA  own  neluctance  to  be  a 
pant  o{,  a  tenmlnation  plan  pnevent  you  {^nom  neltenatxng  the  neat 
neceA'ilty  o{,  Immediate,   concnete  action  {,nom  the  panenti. 

Vou  have  an  obligation  to  telJL  panentA   {^nankly  hoM  you  penceive  the 
dl^i^lcultle^  they  one  having,  to  tell  them  cleanly  Mhat  you  Mill  do 
l(^  they  ojie  unable  to  ne^pond  to  tneatment.     'Rememben,  thene  li>  a 
dU-li^enence  between  a  thneat  and  a  clexoi  explanation  0^  neaZl^tlc  aZ- 
tennatlvei.     Eaentlatly,  tkl^  meam,  that  you  need  to  i>ay  to  them  at 
the    outAet  something  like,   "I^  you  don't  give  up  youA  addiction  to 
heAoln  ioltliln  a  yean,   itanting  now,   ouA  necommendatlon  to  the  count 
Mill,  be  ion  a  tenminatton  0/5  poJtental  nights."     Tiili>  i>eemi>  blunt,  and 
It  Ia.     But  It  may  be  nece66any  to  be  thh)   inank  to  help  the  panenti 
cut  thnough  the  iantoAle^  that  o^ten  becloud  the  perception  oi  theln 
pnoblem  and  pnevent  them  inom  taking  the  veAy  dlUlcult  but  absolutely 
essential  steps  that  iclll  ensuAe  nestonation.     Vou  anen' t  betng  ialn 
to  them  li  you  don't  set  out  cleaAly  exactly  what  you  expect  of,  them. 

It  may  seem  that  such  a  ionthnight  explanation  would  Intimidate  pan.- 
ents  and  thiwant  the  gn.owth  oi  mutual  tnust  between  panenti  and  wonken. 
In  neality  It  noAely  doe&.     Expedience  has  shown  that  panents  neJspond 
to  inankness.     It  may  be  theln  ilxst  expenlence  with  an  agency  In 
which  pnoblems  and  expectation^  ax.e  cleanly  outlined.     And  poAents  who 
unconsciously  want  out  oi  panenthood,   on  who  only  give  tip  senvlce  to 
coopenatlon,  will  consistently  iail  In  the  tneatment  pnognam. 


Box  2-V    Casewonken's  Role 
A  supeAvij>on  nemanks.    .    . 

As  a  cOySewonkeA,  you  ane  in  the  dlUlcult  position  oi  weanl.ng  two  hatA>  ■ 
on  the  one  hand,   you  will  be  suppontive  to  the  panenti,  in  thelA  eHonts 
to  Impnove,    helpful  In  finding  neJ>ouAces  and  smoothing  out  dlUlcultles. 
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On  the.  othoA  hand,   you  W-Ltt  be  4e,en  by  tho.  pa,n.iinti>  cu>  an  tvaZuaJiofi  o{, 
theJJi  e^ijO/Lti  -  you  maJUL  have,  to  make  a  judgmunt  on  how  MeU.  they  have 
Succeeded,  and  have  the  itatuto^y  autho^vLty  to  xecormend  teJunlnation 
A.^  youA  beJ>t  judgment  -iit  that  the.  pajient^  cannot  piov-ide  a  home.     Thui, 
you  mat  both  iuppo^tt  and  evaluate  them.        Re.cogniztng  youJi  dual  fiole 
Mill  help  you  {^lom  ge.tting  aonf^uied  a6  you  play  them  both  simultaneous- 
ly,   but  it  U,  aUo  important  to  tell  pane.nt^  that  you  Mill  be  doing 
both  things  --  suppo^itlng  In  evejty  May  possible  theJji  e^^loKtA,  to  change, 
hoping  they  Mill  succeed,  and,  oX  the  same,  time,   evaluating  theJji 
Success,  and,  l^  necessaty,  te^tl^ylng  to  theJji  {^alluAe  In  couAt. 


Box  2-E    Agfieelng  on  a  Plan 

A  cai>ejMon.keA.  fiemanks  .    .    . 

Basically,   tAy  to   {^Ind  out  Mhy  they   do  not  have  the  child,   and  Mhat 
they  can  do  In  the  neaA.  ^utuAe.  to  get:  the  child  fietuAnzd  to  them. 
CaseMoKkeA  and  poAents  need  to  agfiee  on  Mhat  to  do  to  get  the  child 
back.     SeX  up  a  visiting  schedule.     I  cleoA  It  Mlth  the  {^osteA  motheA 
so  they  can  visit  the  child.      I  talk  Mlth  the  ^osteA  motheA  l{^  she 
gives  the  poAents  a  bad  time..      J{,  they  {,all,    I  document  It.     I  tAy  to 
ln.on  eveAything  out. 

I  don't  oAgue  Mlth  them  MheXheA  ok.  not  thelA  pn.e.vlous   ^alluAcs  MeAe 
theJji  ^ault.  on.  the  agency' s   {^ault.     What  li,  Impofitant  Is  that  Me 
agfiee  on  a  plan  and  tAy  to  make  the  {,utun.e  mofie  pnodactlve.     "Vou 
didn't  like  these  things?     OK,  Me' fie,  going  to  change  It.     Is  eveAy- 
thing 6atl{>{jactofiy?     Is  theAe  anything  you  don't  like  about  what 
I  am  asking?"     We  Mofik  It  out. 

With  one  client,   moving  oAound  Mas  heA  pioblem.     She  had  a  new  place 
to  live  about  eveAy  two  weeks.     I  told  heA  she  had  to  live  In  one 
place.     Job  tAalnlng  Mould  have  been  nice,  but,  since  she  Mas  always 
unsuccess{,ul  at  that,   I  asked  heA  to  meAe.ly  live  In  one  place  ioh.  a 
peAlod  o{,  time  and  do  nothing  but  take  caAe  o(^  heA  child.      I  helped 
heA  geZ  on  weliaAe..     I  went  to  the  WeJiiaAe  0{^{^lce  with  heA  and 
helped  iAon  out  all  the  problems.     The  only  thing  that  she  was  asked 
to  do  was  to  go  to  poAenting  classes.     The.  motheA  had  a  heading 
problem  and  a  tooth  problem  -  but  we  wofikzd  that  out.     0{^ten  paAents 
have  otheA  problems   that  they  concentAate  all  thelA  ei(^c'Ht\  on  ''^jjitheA 
than  thelA  chlldAen.     So  T  have  to  help  them  wcfik  thcie  otheA  problems 
out  so  that  theJJi  whole  {^ocas  is  tAylng  to  get  this  child  back. 
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2.24  On-Going  Casework  Services 

Purpose: 

To  ensure  that  both  caseworker  and  parent  stay  actively  in- 
volved in  the  treatment  program.   Caseworkers  have  many  de- 
mands on  their  time;  parents  get  discouraged  or  are  too  dis- 
organized to  maintain  their  effort  for  a  long  period  of  time. 
The  following  techniques  can  help  prevent  the  treatment  pro- 
gram from  disintegrating. 

How  to  do  it: 

•  Modify  the  plan  as  necessary.   Be  responsive  to  reasonable 
requests  from  parents  on  desired  modifications  of  the 
plan.   At  the  same  time,  remind  the  parents  that  while  you 
are  willing  to  rearrange  short-term  goals,  the  long-term 
goal  of  family  reunification  must  be  met  in  a  reasonable 
length  of  time. 

•  Keep  track  of  the  parent.   Some  parents  move  frequently 
or  don't  have  telephones.   For  these  and  other  reasons, 
they  often  lose  contact  with  the  agency.   It  is  the  time- 
consimiing  responsibility  of  the  caseworker  to  keep  track 
of  elusive  parents  by  making  frequent  trips  to  their  re- 
sidences or  the  houses  of  friends  and  relatives,  by  tele- 
phoning places  they  are  known  to  frequent,  and  by  sending 
letteVs,  registered  if  necessary,  to  ask  them  to  come  to 
the  office  for  appointments.   This  constant  effort  to  re- 
involve  parents  in  treatment  is  necessary  in  a  case  prob- 
ably headed  for  termination  to  prove  that  every  effort  was 
extended  by  the  agency  to  support  failing  parents. 

•  Provide  reasonable   support.   What  degree  of  involvement  by 
the  agency  is  indicated  in  supporting  failing  parents,  and 
what  should  be  left  up  to  their  own  initiative?   This  de- 
pends on  the  capability,  resourcefulness,  and  sophistica- 
tion of  the  parents. 

The  less  capable  a  parent,  the  more  help  he  will  need  with 
transportation,  arranging  housing,  making  appointments  with 
clinics,  etc. 

The  agency  must  extend  itself  in  every  respect  to  help 
parents  out  of  temporary  financial  and  emotional  des- 
pondency, but  furnishing  a  caseworker  full  time  to  a  part- 
icular family  for  an  entire  childhood  is  unrealistic. 
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Prolonged,  massive  support  is  unrealistic.   If  a  healthy 
mother  is  so  despondent  and  permanently  incapacitated 
that  she  cannot  make  a  two  mile  bus  trip  to  the  office  for 
a  scheduled  visit  with  her  children,  she  probably  will  not 
be  capable  of  getting  her  children  to  the  doctor  via  that 
same  bus  or  be  able  to  attend  school  conferences.   Trans- 
porting the  children  each  week  to  the  home  of  a  physically 
healthy  mother  because  she  cannot  walk  1/2  mile  to  the 
office  is  not  appropriate. 

Use  all  available  community  resources.   Match  up  the  prob- 
lems of  the  parent  with  available  community  resources. 
If  the  family  has  multiple  problems  including  alcoholism, 
neurosis,  marital  problems,  housing,  and  employment 
difficulties,  the  parent  will  be  referred  to  Alcohol  Re- 
habilitation, mental  health  clinic,  family  counseling 
services,  public  housing,  and  the  Employment  Service,  if 
these  services  are  available.   A  handy  way  to  do  this  is 
to  list  parental  problems  on  one  side  of  a  piece  of  paper 
and  available  resources  on  the  other,  and  then  connect 
problems  to  resources. 

The  fewer  available  resources,  the  more  problems  the  case- 
worker alone  will  have  to  handle.   In  rural  areas,  the 
worker  is  sometimes  the  only  treatment  resource.    Ex- 
perience has  shown  that  lack  of  organized  services  does 
not  need  to  be  an  impediment;  workers  in  rural  counties 
can  achieve  permanent  plans  for  children  as  successfully 
as  workers  in  cities.   Perhaps  the  rural  workers'  more 
intimate  knowledge  of  the  community  and  their  ability  to 
make  use  of  informal  helping  systems  compensate  for  the 
lack  of  organized  community  resources.   A  foster  child 
does  not  need  to  be  relegated  to  interminable  limbo  be- 
cause Congress,  the  legislature,  or  the  community  has 
not  provided  an  abundance  of  treatment  agencies.   From 
rural  areas,  you  can  transport  parents  and  children  to 
the  urban  areas  for  evaluation;  however,  weekly  400  mile 
trips  for  treatment  of  the  parent  are  unrealistic.   If 
available,  case  aides  can  help  with  transportation. 

Follow-up  on  all  appointments.   During  this  phase  of  treat- 
ment, the  success  of  the  plan,  either  return  home  or 
termination  of  parental  rights,  depends  on  your  coordinat- 
ing ability  and  tenacity.   If  the  parent  fails  and 
termination  of  parental  rights  is  unavoidable,  careful 
and  detailed  accounting  of  appointments  made,  and 
whether  they  were  kept,  will  be  your  best  friends  on  the 

witness  stand  and  essential  for  the  prosecutor. 
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If  you  have  any  suspicion  that  the  parent  will  not  make 
his  visit  or  appointment,  call  the  foster  parent  or  other 
agency.   If  the  parent  has  failed,  contact  him  immediately 
by  phone  or  face  to  face.   This  is  an  opportunity  to  be 
supportive  and  can  also  provide  documentation  of 
excuses  and  procrastination- 

Your  contact  should  be  followed  up  by  a  short  letter  to 
the  parent  (copy  in  record),  and  an  entry  for  future  nar- 
rative dictation.   The  use  of  tickler  files  maintained 
by  the  unit  clerk,  or  even  simple  entries  ahead  on  your 
desk  calendar,  will  remind  you  to  follow  up  on  attendance 
at  future  appointments. 


Box   2-F  ModU.{iLjlng  the.  Plan 

A  ca^moikoA  leji-noAk^.    .    . 

Sorm  poKdYvU  kzzp  nzv-ulng  tkz  plan,   "We'/ie  toQeXhoA  and  u)e  want  the. 
chUdfizn."     "Welt,   noiv  we' n.e  i>epan.ated  and  we  Mxnt  the  chiZdnen  4e- 
paAatzZy. "     On.,   "We  want  to  move  In  iMiZh  the  QfiandpaA.entA  and  go  -into 
job  tn.ai.nlnQ  and  then  have  the  cklZd/ien  fietu/ined. "    Maybe.  eveAy  4-ix 
Meekj>  I  am  a^ked  to  nev-lie  the  plan.     J^  tX'-i  lea^onable,   ion  maybe, 
even  ^Ix  montki  to  a  yzan,   I  go  atong  with  the  ntviAed  ptan^.     At 
some  point  the.y  say,   "It's  not  that  the  plan  wasn't  any  good,  but  I 
didn't  do  ve/iy  well,  so  I  jast  want  mone  time."    On  maybe  the  last 
loun  months  the.y  haven't  be.e.n  veAy  suLdtess^al,  but  they  have.n't  been 
a  total  lallune  eithen.     Kt  some  point  I  have  to  say,   "In  the.  last 
yean  thene  has  not  been  much  pnogness.     Voa  one  still  not  at  the 
point  wheAe  you  can  have  the  childnen  netixnned,  and  the  childnen  have 
been  in  {^osten  cane  a  veny  long  time."    SomeAU.me^  tt  comes  out  to  juii 
a  matten  o{^  degnee.     I   ^i-nalZy  get  to  the.  point  whene  it  dozs  not 
seem  {^easible  that  they  one  going  to  have  the  chiXdncn  netuAned  to 
them  within  tiie  ioneAze.able  ^utune,  so  that  is  when  I  go  into  count. 


Box  1-G    Keeping  Tnack  0|)  the  Vanent 

A  cascwonken  nemanks,.    .    . 

When  I  need  to  get  in  touch  with  a  client,   I  catl  whateven  numbeA 
I've  got.     Maybe  I  can  get  a  dt^^i^enent.  numbeA  inom  the  landlond. 
On  maybe  I  have  the  phone  numbeA  o^  a  {,niend.     I  go  out  to  that 
intend,  and  she  give^  me  ana  then  tUt  o^  phone  numbeAi.     I  just  keep 
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looking  oAoand  antil   I  {lind  tko,  pcjiznt.     Thzij  aiimZZy  kavo,  lnA.zndi> 
that  th(iy  contact  on  a  ^cgntaJi  boA-ii.     So  1  contact  thoi,c  6arm 
iKyicncU  on  a  fiCQaloJi  ba^l^  and  toJl  than  that   I  abioZutdiy  havz  to 
gat  a  hold  o^  that  pe.fu,on.     "Hav^  you  4eeft  Ann  lately?"     "Vej,,   I  iou) 
htn.  lait  w;eefe.  Sht  wai>  oveA  at  4o  and  60'a."     "Give  mz  &o  and  60' & 
numbeA."    So  I  leave  me6^agei>.     0{^ten  the  patent  dx^appea/u  and  heft 
^Alendi  don't  &ee  hen.  ^oa.  a  pefUod  o{^  months.     Bat   7  jai,t  keep 
dulvtng  oat  then.e  on  a  fiegidjOA  boALi,;  eventually  they  do  i>ee  hen., 
and   I  leave  another.  me66age  {^on.  hen. 


2,25  Written  Agreements 
Purpose: 

•  A  written  agreement  provides  direction  and  clarification 
for  parents  who  are  sometimes  overwhelmed  by  the  agency  and 
often  unsure  of  the  agency's  expectations. 

•  It  specifies  obligations  for  both  parents  and  the  service 
agency . 

•  It  formalizes  the  parents'  agreement  to  the  treatment  pro- 
gram. 

•  It  establishes  in  writing  expectations  that  later  might 
be  distorted,  denied  or  confused.   It  is  not  a  legal 
document  but  contributes  to  eventual  litigation  if  parents 
fail  to  adhere  to  the  treatment  program. 

How  to  do  it; 

•  Develop  the  agreement  with  the  parents,  not  for  them. 

•  Even  if  parents  are  living  together,  consider  developing 
an  agreement  with  each  parent  separately. 

•  Limit  the  number  of  items  on  the  parents'  portion  to  avoid 
overwhelming  them. 

•  Set  the  time  limit  for  the  agreement  somewhere  between  a 
minimum  of  90  days  and  a  maximum  of  four  months. 

•  Make  sure  the  agreement  is  written  in  plain,  concise, 
understandable  language. 

•  If  termination  of  parental  rights  is  a  realistic  alternative 
in  case  planning,  this  should  be  stated  clearly  in  the 
agreement. 
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•  With  each  agreement,  obtain  an  authorization  from  the 
parents  to  secure  information,  if  there  are  referrals 
to  other  agencies. 

•  Refer  to  the  sample  agreement  on  the  following  page  and 
use  it  as  a  model.   Have  it  signed  by  the  parents  and 
sign  it  yourself. 

•  Give  the  parents  a  copy  of  the  agreement. 

•  Evaluate  the  success  of  the  agreement  at  the  end  of  the 
time  period. 

•  Make  new  agreements  as  appropriate. 

•  Remember  that  the  agency  is  under  the  same  obligation  to 
adhere  to  the  agreement  as  the  parents. 

NOTE :   Examples  of  items  for  the  parents'  portion  of  the  agree- 
ment:  regular  visits  with  the  child;  regular  visits  with 
caseworker;  stablized  housing;  attendance  at  alcohol  or 
drug  treatment  sessions  at  mental  health  or  AA;  participa- 
tion in  employment  counseling  or  job  training;  attendance 
at  parenting  classes;  regular  meetings  with  mental  health 
counselor;  paying  support  to  assist  in  meeting  child's 
needs  while  in  foster  care,  etc. 

Examples  of  items  for  the  agency's  portion  of  the  agree- 
ment:  maintaining  child  in  foster  care  until  a  per- 
manent plan  can  be  accomplished;  acting  as  a  referral 
person  to  the  employment  service,  vocational  rehabilita- 
tion, mental  health,  etc.;  transporting  the  parent  to 
mental  health,  parenting  classes,  etc. ;  bringing  the 
child  for  visits  with  parents;  providing  all  reasonable 
supportive  services  such  as  homemaker,  etc. 
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SAMPLE  WRITTEN  AGREEMENT 


90-day  Agreement  Between  (Client)  and  (Child  Welfare  Agency) 

I,  (Client),  have  stated  my  interest  in  regaining  custody  of  my  child, 
(Child),  and  in  order  to  work  toward  that  goal,  I  agree  to  the  following 
conditions: 

1.  I  agree  to  visit  my  child,  (Child)  every  Wednesday  from  1:00  p.m. 
to  3:00  p.m.  in  the  (Child  Welfare  Agency)  office. 

2.  I  agree  to  meet  with  my  caseworker,  (Caseworker)  every  Wednesday  at 
3:00  p.m.  in  the  (Child  Welfare  Agency)  office  to  discuss  my  visits 
with  my  child,  to  review  planning  concerning  my  child,  and  to  discuss 
changes  in  my  situation  as  well  as  any  other  relevant  matters. 

3.  I  agree  to  participate  in  weekly  meetings  with  a  counselor  from  the 
County  Mental  Health  Clinic. 

4.  I  agree  to  keep  (Caseworker)  of  (Child  Welfare  Agency),  informed  at 
all  times  of  my  whereabouts  and  home  address. 

I,  (Client),  understand  that  failure  to  meet  the  terms  of  this  agreement 
may  result  in  a  petition  for  termination  of  parental  rights  to  my  child, 
(Child). 


(signed) (date) 

(Client) 
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Sample  Written  Agreement  (continued) 


I,  (Caseworker),  acting  on  behalf  of  (Child  Welfare  Agency),  agree 
to  assist  (Client)  in  her  efforts  to  regain  custody  of  her  child, 
(Child),  and  in  order  to  work  toward  that  goal,  agree  to  the  following 
conditions : 

1.  I  agree  to  have  (Child)  at  the  (Child  Welfare  Agency)  office  every 
Wednesday  at  1:00  p.m.  for  visits  with  her  mother,  (Client). 

2.  I  agree  to  meet  with  (Client),  each  Wednesday  at  3:00  p.m.  in  the 
(Child  Welfare  Agency)  office. 

3.  I  agree  to  arrange  transportation,  upon  request,  for  (Client) 
so  that  she  can  attend  weekly  meetings  with  the  mental  health 
clinic  counselor. 

A.   I  agree  to  maintain  (Child)  in  foster  care  until  a  permanent 
plan  can  be  accomplished  for  her. 

5.   I  agree  to  keep  (Client)  informed  of  any  significant  matters  re- 
lating to  her  child,  (Child),  such  as  illnesses,  school 
progress,  etc. 


(signed) (date) 

(Caseworker) 


It  is  jointly  understood  and  agreed  between  (Client)  and  (Caseworker) 
that  this  agreement  will  continue  in  effect  for  a  period  of  90-days 
(unless  jointly  modified)  and  will  be  reviewed  by  (date),  to  evaluate 
progress  toward  meeting  the  stated  goals. 
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Box  2-H    WfuMen  Ag/i^zrmnti 

A  6upeAv-<Ao^  fiejmoAki.    .    . 

The.  paJiQjiti)  should  be  pat  in  contact  LOith  alt  avatlablz  commanAty  fit- 
60UACC6  Lohick  they  need.      In  afiban  oAcaA  tkli  may  mean  that  they  afic 
veAy  body  keeping  appotntmcnti .      1{^  the  {^atheA  uJofikA,   luj,  poAtlctpa- 
tA.on  mJit  need  to  be  Limited  i,omewhat.     But  a  {^athefi  wofiking  ^alZ-time 
can  stitl  go  to  thenjipy  one  night  a  Meek  and  vij>it  ki6  child  once  a 
week.     J{f  he  ^ayi>  he' 6  tin.ed,   you  can  remind  him  he  ii>  at6o  a  lathen., 
and  i{i  he' 6  going  to  be  a  (^aXhen.  he'i  got  to  be  able  to  /junction  even 
when  he  iA  tiAed.       J{,  the   ^athen.  ij>  on  ADC-UN     he  ii  pA.obably 
at  home  evcAy  day,     and  it  ii  peA{^ectl.y  ^eaUj>tic    to  expect 
tnat  both  poAenti  Milt  keep  alZ  appointments  to  eveAy  agency  that  can 
help  them,     I^  they  can't  keep  appointments,  they  Mill  ati,o  be  unable 
to  keep  school  conienences ,   docton.' i>  appointments,   etc.,  H  the  child 
fietuAnA.     Remember  that  with  the  child  out  o^  the  home,  these  paAents 
have    some  {,Aee  time.     The  {^ocus  o£  theJji  enen.giei>  Mhite  the  child  is 
in  {)OSteA  coAe  should  be  on  pfiepaAotion  {^on.  his  tetuAn.     It  Mill  be  no 
heZp    to  the  child  ok  to  them  in  the  long  n.un  i{^  Me  play  into  theiA 
fantasy  that  they  oAe  alAeady  adequate  paAents,   and  can  do  no  mone 
than  wait  until  the  agency  fietuAns  the  child,   on.  that  they  have  plans 
in  the  vague  ^utuAe  ^on.  making  a  home,  while  the  child  paS6e6  his 
time  in  the  limbo  0()  lo6teA  coAe  . 


2.26  Review  Hearings 
Purpose: 

•  The  parents,  with  counsel,  have  the  opportunity  to  advise 
the  court  of  their  efforts  to  regain  custody  of  their 
children  and  to  complain  of  the  agency's  behavior,  if  they 
wish. 

•  The  child  welfare  agency  can  report  to  the  court  on  its 
activities,  and  what  the  cooperation  and  progress  has  been 
with  the  parents. 

•  The  court  has  the  occasion  to  become  familiar  with  the  case 
prior  to  further  litigation. 

•  The  court  can  advise  the  parents,  in  deference  to  their 
rights,  that  the  continued  behavior  of  the  past  will  in- 
deed jeopardize  their  parental  rights. 
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•  The  court  can  opt  to  either  reinforce  the  stipulations  of 
the  agency's  written  agreement  with  the  parents  or 
specify  new  criteria. 

•  The  court  can  order  that  a  termination  of  parental  rights 
petition  be  drawn  immediately  if  the  jiadge  feels  that  the 
evidence  produced  at  the  review  hearing  merits  that  action. 

How  to  request  review  hearings; 

Courts  vary  widely  from  state  to  state  and  from  district  to 
district,  in  the  extent  to  which  they  will  participate  in 
permanent  planning  activities.   Therefore,  the  following 
information  must  be  adapted  to  the  local  practices  and 
procedures  of  courts  in  your  area. 

File  a  petition  (or  arrange  to  have  it  filed  by  juvenile  court 
workers  or  other  legal  personnel)  with  the  court  stating 
that: 

•  the  child  is  within  the  jurisdiction  of  the  court; 

•  the  child  is  temporarily  committed  to  the  children's 
service  agency; 

•  the  child  has  been  in  foster  care  for  X_   period  of  time; 

•  agency  efforts  to  reunite  the  family  are  not  progressing; 

•  the  agency  is  requesting  the  court's  assistance  in  plan- 
ning. 

•  Include  a  complete  description  of  all  casework  efforts 
since  the  last  hearing  and  how  the  parents  have  responded. 

When  to  request  one; 

•  Anytime  the  parent  or  his  attorney  wants  one; 

•  Anytime  the  treatment  plan  has  stagnated; 

•  A  few  months  before  the  end  of  the  treatment  program,  if 
it  is  doubtful  that  the  child  can  go  home  and  you  expect 
to  file  a  termination  petition. 

•  Review  hearings  should  be  held  at  least  annually.   Some 
states  require  them  every  six  months. 
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The   court   schedules  a  hearing  and   issues   summons: 

Some  judges  are   reluctant   to   schedule  a  review  hearing  be- 
cause   they  feel    that   it   puts    the   court   in  a   coercive   position. 
In  this  case,    a  conference  with   the  judge  at   the   time  of  your 
request  helps   establish  your  purpose  for  enlisting   the  court's 
help. 

In  some   states,    the  court  will  always   schedule   a  hearing  at 
the  parent's   request. 


Box  2-1    R&VA.QW  HzaJvcng-i 
A  ccu>mon.k.QA.  fieynoAk^.    .    . 

Ij5  i/oa  havQ,  budn  woKkX.nQ  iMith  a  ctle.nt  {^oA  qvuXd  a  pojviod  oi  timz,  and 
you  oAd  contompZatinQ  goi.ng   ^ofi  toAmlnatlon  -in  thz  ne.xX  {^ouJi  oft  {^Ivz 
moyitiU),    you  fiaalty  oaglvt  to  kavo.  a  n.zvlm  hoxuiA-ng. 

In  the,  couAt  ZeJXeA,  mJJie.  down  alt  o{^  the.  acJtivAjtieJ>  you  have,  had 
with  the,  pa/Lznt  and  tveAythlng  thaX  hoA  happzne,d  since,  tkli,  case,  hnu, 
be.zn  known  to  the,  agency.     StoAt.  ^^om  the.  veAy  beginning  and  i>ay  thLi, 
i6  how  we,  got  the,  chtZd/Le.n  -in  coAe.,  tivU>  is  what  has  happe.ne,d  to  the 
poAent  since,  that  time.,   this  is  what  happe.md  to  the,  chLidAzn  and  how 
many  placeme,ntyi>  the^e  chiI.d/Le.n  have,  had,  the^e,  aAe.  the.  z^^^oAts  we 
have,  madz  with  thz  paAe,yit  and  the.se.  aJie.  the,  iaituAeJi  and  the^e,  afiz 
the  siLcceAtSeA,. 

Vou  the.n  jixAtiiy  why  you  oaz  asking  the  pan.e.nt  to  do  such  and  such  be- 
{^ofie.  the,  ckildAcn  oAe.  fieJwine,d.     you  state,  the.  amount  o^  time,  you  oAe 
asking  ^OK.     you  state,  that  i^  such  and  such  doeA)  not  occuA  then  we, 
think  we,  should  go  Ion.  teAmination.     Then  when  I  n.e,queJ>t  teAmination 
I  don't  have,  to  go  back  oveA  Q,veAy thing  that  has  happened  but  meAeZy 
what  haj>  happened  since  the  Zaj>t  count  letteA.     The  Zange  compn.e- 
,hensive  letten  that  you  wnite  is  the  one  begone  the  neview  heaning 
Aathen  than  the  one  begone  the  teAmination  heantng.   because  you  have 
to  j'usti^iy  to  the  judge  why  you  one  asking  the  panent  to  do  centain 
things.     J{j  you  don't  put  evenything  in  then  it  ij>  o{,ten  hand  to 
justify  why  you  weAe  asking   klm  to  do  something,     you  n.eatty  need  to 
give  them  a  good  summany  o^  the  parent's  activities   ion  a  peniod  of^ 
time. 

When  you  go  into  count,  the  judge  says  to   the    poAent  ,     "Vou  do  under- 
stand and  you  know  you  have  to  do  these  things,  night?"     "Right."     He 
cannot  come  back  six  months  laten  and  say  he  did  not  undenstand. 
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The.  k2.anA.nQ  aj>   oied  cu,  a  kind  oi  back-up.     When  tkz  douJvt.  &ayi,  to  the, 
poKznt  he.  hoA  to  do  ^omeXhing,   the.n  -ct  hai>  mane.  me.anlng  to  him  than 
Mhen  jtiit  a  ca^zwofikeA  6ay6  tt.     0{,te.n  the  judge.' i>  statement  uiltl  be 
mon.e.  e.^{^e<itA.ve.  than  anything  a  u)on.k.eA  can  iay.     The.  pan.e.nt  hah  the. 
fvight  to  knoM  that  thlj,  aj,  not  a   fa£uj^|),  and  he  Mitt  knoiA)  iX  a  lot 
quickeA.  t^  the.  judge.  telZi>  him  he.  ha6  to  do  It..     The.n,  too,   judgeJ> 
o{^t.e.n  have  leeJii.ngi>  about  a  poAent  who  hai>  Ignofitd  a  judicial  ad- 
monition to  peA^ofm. 

I  have  {^ound  the  fi^vtew  heoAlng  to  be.  veAy  6ucceJ>6{)ul.      It' i>  cleah.  tn 
eveAyone' -6  mind  that  the  patient  has  had  a  veAy  long  peJilod  oi  time,  to 
i>hape  up  and  tills  li  it.     He.  has  -to  do   1,    2,   and  3  oA  he.' 6  going  to 
lose.  hAA  child.     So  i^  you  do  have  to  come  back  into  couAt  to  teAm- 
inale,  tlien  it's  night  theAe.  in  the  counl  nccoAd  -  il  a  panent  does  not 
do   1,   1,  and   3  tke.n  we  will  teAmlnate.     He  elt.heA  went  to  paAe.ntlng 
classes  oa  he  didn't.     He  saw  the  dodo  a  oa  the  psychlatAlj,t  oa 
he  didn't.     He  stayed  at  one.  addAess  oa  he  didn't,     l^  he.  hasn't 
done,  these  things  then  the  couAt  may  give   (^avonable  considenation 
to  tenminatlon  o{^  paAental  nlglits. 


1.11      Two  Alternatives  for  the  Child  ac  the  End  of  the  Treatment 
Program 

At  this  point,  a  final  decision  must  be  made  on  whether  the 
child  can  go  home,  based  on  an  evaluation  of  the  success  of 
the  treatment  program. 

The  child  can  go  home : 

•  The  treatment  program  has  been  successful  and  you  have  few 
reservations  about  returning  the  child  to  his  parents,  or 

•  the  parents  are  now  operating  at  the  minimum  sufficient 
level,  even  though  there  are  still  areas  of  concern,  and 
the  child  wants  to  go  home.   A  return  to  even  marginally 
adequate  parents  is  probably  a  better  alternative  for  the 
child  than  years  in  foster  care. 

The  child  cannot  go  home,  and  needs  another  permanent  plan; 

•  The  parents  have  clearly  and  repeatedly  failed  to  demon- 
strate their  ability  to  make  a  home  for  the  child. 

Proceed  to  Chapter  3,  How  to  Choose  an  Alternative  Permanent 
Plan,  p.  63. 
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Shared  decision-making  is  essential: 

Results  are  often  equivocal.   Parents  may  have  done  some  of 
the  things  required  of  them  but  not  all.   In  these  cases,  a 
group  decision  is  essential,  based  on  all  available  know- 
ledge of  the  child  and  a  realistic  assessment  of  the  success 
of  the  possible  alternatives  for  the  child  if  he  doesn't 
return  home. 


Box  2-3   AngiLUk  In  Making  thz.  VdCAAlon 

A  i>ap2AVAJiO>i  nomanJiu.    .   . 

The.  buAdtn  o^  tkU>  declSA^on- making  cAzatU  angiMJ>h  In  those  paAticl- 
patlng  and,  -indeed,   decJj>'ioiU  o{)  ti-uM  naiuAe  should  always  be  ac- 
companied by  anguJj,h.     you.  may  not  be  a  Solomon  oK.  Qfiou.p  ol 
Solomons,   bat!  youA  pfioloand  involvement  with  thXA  case  and  yout  Hole 
as  coofidlnato^  has  put  you  in  the  best  position  to  decide.     Voah. 
pfio{^eJiSionat  obtigatx.on  i^  to  Meigh  objectiveZy  all  evidence,   consult 
iMith  all  otheA  appnopfUate  people  with  knowledge  ol  the  case,  and  then 
to  ohxive  de{^inite£y  at  a  de,ciJ>ion  lofi  a  permanent  plan.     RemembeA 
that  the  chancer  {^on.    an  unhappy       {^utu^ie  ioh.  the  ckild  oAe  infinitely 
gficateA  i(^  it  is  duAected  by  default  decJj>ion-maklng. 


2.3  Visits  Between  Parent  and  Child 
Purpose: 

•  To  augment  the  relationship  between  parent  and  child; 

•  To  prepare  parents  and  child  for  reunification; 

•  To  preclude  possessiveness  by  foster  parents  which  may  obstru  t 
transition  from  foster  home  to  own  home. 

Frequency  of  visits; 

Visits  should  be  frequent  enough  to  continue  or  improve  the  relation- 
ship, perhaps  one  afternoon  per  week. 

As  a  return  home  approaches,  weekend  visits  can  be  included;  how- 
ever, a  prolonged  pl"n  of  four  days  in  foster  care  and  three  days 
at  home  can  threaten  a  child's  sense  of  security. 
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Disruptive  visits  may  be  limited  to  once  a  month,  for  one-half 
hour.   Refer  to  Disruptive  visits,  which  follows. 

Place  of  visits; 

Visiting  in  the  foster  home  by  the  parent  may  be  difficult,  regard- 
less of  the  foster  parents'  hospitality.   If  foster  care  was  court- 
ordered,  the  parent  has  been  judged  "unfit"  by  the  court;  the 
foster  parents,  on  the  other  hand,  have  been  approved  by  the  state 
as  "good"  parents.   Natural  parents,  aware  of  this  contrast^  are 
often  uncomfortable  in  the  presence  of  foster  parents.   It  is  a 
contrived  environment  in  which  the  child  nervously  calls  both 
parents  mamma  or  avoids  the  issue  entirely. 

You  may  want  to  consider  holding  visits  between  parents  and  their 
children  in  the  agency  office.   The  sometimes  awkward  confrontation 
between  biological  and  foster  parents  can  be  avoided,  and  the 
atmosphere  may  be  more  relaxed.   In  addition,  there  are  cases  in 
which  parents  fail  and  the  foster  placement  is  proposed  as  an 
adoptive  placement;  the  maintained  anonymity  is  security  for  the 
adoptive  placement. 

Disruptive  visits: 

Under  severe  conditions,  it  would  be  advisable  to  seek  professional 
consultation,  not  only  to  document  more  fully  the  effect  of  visits 
on  the  child',  but  to  make  visiting  restrictions  a  shared  decision. 
When  a  psychologist  or  psychiatrist  is  participating  in  this  assess- 
ment, the  foster  parents,  if  they  are  objective,  can  furnish  the 
doctor  with  a  first-hand  description  of  the  child's  reactions, 
such  as  nightmares,  agitation,  resistance,  anomalous  crying,  etc. 

In  some  cases,  if  parents  are  destructive  because  of  vindictive- 
ness  toward  the  system  or  pervading  hostility,  their  behavior  to- 
ward the  child  can  be  upsetting  and  traumatic.   Frequency  and 
duration  should  be  limited  to  the  level  the  child  can  tolerate.   In 
the  case  of  open  animosity  and  attack,  visits  can  be  restricted 
to  once  a  month,  in  the  office,  one-half  hour,  supervised. 

Structure  criteria  for  the  parents'  conduct  in  the  interview; 
they  can  discuss  the  weather,  school,  fishing,  etc.,  but  they  will 
not  express  vituperations  against  the  other  parent,  complain  of 
neurotic  symptoms,  promise  the  child  a  farm  and  pony,  a  new  step- 
parent or  imminent  return  home.   Warn  parents  that  violation  of 
these  expectations  will  result  in  a  termination  of  the  interview. 
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Parent-agency  disagreements  on  visiting! 

If  the  child  is  a  court  ward  with  temporary  commitment  to  the  child 
welfare  agency  for  care,  custody  and  planning,  the  agency  has  the 
authority  to  regulate  visits  according  to  proper  social  planning. 
In  the  event  that  the  parent  and  agency  reach  an  impasse,  the 
parent  has  the  right  (and  the  agency  must  advise  him  of  that  right) 
to  petition  the  court  for  a  review  of  the  agency's  visiting 
schedule.   The  court  then  arbitrates  the  matter  and  orders  a 
resolution  of  the  disagreement,  and  the  agency  and  parent  shall 
abide  by  that  order. 

The  agency  also  has  the  right  to  petition  the  court,  if  informed 
judgment  is  that  the  number  of  visits  set  by  the  court  is  resulting 
in  profound  and  possibly  permanent  disturbance  to  the  child.   In 
any  review  hearing,  the  agency  should  produce  expert,  professional 
testimony  to  substantiate  the  child's  experience. 

Refer  to  Section  2.26,  Review  Hearings,  p.  52.    ' 

2.4  Service  to  Foster  Parents 

Difficulties  faced  by  foster  parents: 

If  they  have  had  a  foster  child  in  their  home  for  a  long  period  of 
time  and  have  had  little  contact  with  the  biological  parents  or 
the  agency,  they  may  well  begin  to  feel  that  the  child  is  theirs, 
and  be  naturally  resistant  to  later  efforts  by  the  agency  to 
arrange  visiting  and  other  plans  that  seem  to  point  to  a  return 
home  for  the  child  and  consequent  loss  to  them. 

They  may  have  a  difficult  time  with  the  child  after  visits  with 
his  parents.  Such  visiting  is  very  likely  to  be  disruptive  for 
the  child,  and  the  foster  parents  are  asked  to  help  this  child 
through  such  a  time  -  to  soothe  nightmares,  to  accept  temporary 
rejection  as  the  child  struggles  with  conflicting  loyalties,  to 
cope  with  bedwetting  and  other  behavior  typical  of  children  under 
stress. 

How  to  help: 

•  Provide  continual  support  to  them  in  the  difficulties  they  are 
facing. 

•  Remind  them  that  parents  have  the  right  to  see  their  children, 
even  though  the  visits  may  be  disruptive. 
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•  Point  out  that  you  and  the  foster  parents  share  a  common  interest 
in  the  child;  you  both  want  what's  best  for  him.   Foster  parents 
can  be  helped  to  see  that  the  inherent  instability  of  foster  care 
is  detrimental  to  children,  even  though  work  on  a  permanent  plan 
may  be  very  disruptive  while  in  progress. 

•  Refer  the  foster  parents  to  foster  parent  associations  and  agency- 
sponsored  training  sessions  for  foster  parents. 


2.5  Out-Of-State  Parents 

2.51  Cooperation  with  Out-of-State  Agencies 

Purpose: 

To  determine,  through  the  evaluation  of  the  parents  by  the 
local  agency,  whether  to  return  the  child  to  the  parents. 

How  to  do  it: 

Write  a  letter  to  the  social  service  agency  in  the  area.   In- 
clude the  following: 

•  Brief  history  of  the  case  and  the  reasons  that  the  child 
is  in  substitute  care; 

•  Complete  description  of  the  child  (including  psychological, 
school,  and  medical  reports,  if  available) .   This  material 
provides  the  receiving  worker  with  a  frame  of  reference 
from  which  to  evaluate  the  parents;  for  instance,  the 
parent  may  be  capable  of  caring  for  a  placid,  conforming 
child,  but  not  an  uptight,  hypersensitive,  demanding  child; 

•  Specific  information  about  what  you  expect  the  evaluation 
to  address  -  housing,  employment  stability,  income,  marital 
relationships,  capacity  of  the  new  step-parent,  status 

of  psychiatric  adjustment  (request  a  psychiatric  exam, 
if  indicated),  ability  to  support  financially,  insight  in- 
to the  special  needs  of  the  child,  proposed  methods  of 
discipline,  anticipated  activities  with  the  child,  child 
care  plans,  etc.   Generally,  the  quality  of  the  response 
will  be  commensurate  with  the  specificity  of  your  evalua- 
tion request. 

•  Telephone  the  agency,  when  you  are  reasonably  sure  that 
your  referral  letter  has  arrived  there,  reach  the 
assigned  worker,  and  discuss  the  situation  again  to 
clarify  any  questions  left  unanswered  in  the  correspond- 
ence.  The  telephone  call  will  establish  a  positive  re- 
lationship between  the  two  states  and  encourage  the  out- 
of-state  worker  to  act. 


60 


Request  more   information.      If    the  written   reply  from   the 
other   state   fails    to  address    the   requested   issue,    another 
phone   call   is   in  order.      When   the   issue   is   clear,    request 
a  written  addendum   to   the  original   report.      If  you  fail 
to  generate   the  interest  necessary  for  a  perceptive, 
accurate  report,    remind   the  out-of-state  agency   that   in- 
adequate  reports  may  result   in  lack  of  evidence   for   con- 
tinuation of   foster   care.      The   child   may   then  be   sent 
to  his   parents   in   the  other   state,    and    the   situation  will 
then  be   theirs   to  deal  with. 


Box  2-K    JQJi2.pkoYiinQ  Out-o{,-Statt  AgnncleA 

A  i>ap2AvAJ>on  fiejmVikA.    .    . 

Unlofitanatdty ,   but  fmaJLi^ticjalZij ,   it  u>  itomttimu  dlHiculX.  to  pfiomote. 
an  Qjnotionat  i.d2,viti ligation  lAxLth  thz  uAge^ncy  o^  the.  cklld'i  iitaatlon 
when  the  ckttd  -ij>  not  a  pne^ant,  phyitail  Kzatity  to  thz  distant 
wofikeA.     That  Mofiktu  hoi  not  obseAved  tho,  Piauma  and  dl.sn.aption  to 
which  the.  child  hcu  been  e.xpo-!>ed,   and  fiexxding  about  the.  ciAcumi>tanceA 
■U)  an  ■ini>u{i{jtde.nt  iubittitute,. 

Whe.n  anotheA  i,tate.  -ii>  dexLting  Mtth  a  paAe.nt,   znj'oy  what  may  appeoA.  to 
be.  a  tuxuJiy  in  the  {^ofm  ol  fieguloA  teZephone,  contact  to  that  age.ncy. 
The.  empathy  that  can  be  an.oui>cd  In  youn.  counte-fipanX  theAe.  by  a  phone, 
call  (^aA  cxcctdU)  what  any  WAitten  communtcation  can  convey.     Vou  can 
communicate  a  i,e.nAe  o/J  uAgzncy  that  may  i>ave.  weeki)  and  months  o^ 
{^o^teA  coAe.     The  zxpen^e  o^  phone  caZLi>  can  be  a  fiejal  economy  in.  a 
situation  costing  $150  pen.  month  0|5  ^o^teA  coAe. 


2.52  How  to  Decide  Whether  to  Return  the  Child  to  Out-of-State 
Parents 

The  agency  cannot  require  that  parents  move  in-state  to  regain 
custody.   However,  you  can  realistically  discuss  with  them  the 
importance  of  maintaining  a  relationship  with  their  child. 
Living  many  miles  away  and  visiting  twice  per  year  will  not 
engender  the  kind  of  relationship  that  is  necessary  to  permit 
a  return  of  the  child.   A  job  in  another  state  may  be  important, 
but  when  it  prevents  reunification  of  the  family,  the  out-of- 
state  move  is  considered  to  be  a  disinterest  in  the  child. 
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The  agency  will  not  usually  move  the  child  to  a  foster  home 
in  the  other  state.   It  would  be  especially  unfair  to  dis- 
rupt a  satisfactory  foster  placement  to  trail  the  impulsive 
and  transient  parent  from  state  to  state.   The  exception  could 
be  the  parent  with  good  prognosis  and  a  splendid  opportunity 
elsewhere  that  coincides  with  a  move  of  the  child  to  a  new 
foster  home. 

If  the  parent  has  been  out  of  state  less  than  a  year,  and  the 
local  agency  recommends  restoring  the  child,  you  will  probably 
return  the  child  and  ask  the  local  agency  to  supervise  the 
placement . 

If  a  long  period  of  time  has  passed,  you  still  need  the  agency's 
evaluation,  but  it  is  possible  that  even  if  the  parents  are 
functioning  above  the  minimum  sufficient  level  you  will  de- 
cide to  petition  for  termination  on  the  grounds  of  desertion, 
if  appropriate.   Refer  to  Chapter  1,  Section  1.3,  Parental 
Absence,  p.  16,  and  proceed  to  Chapter  3,  How  to  Choose  an 
Alternative  Permanent  Plan,  p.  63. 


NOTE:   Interstate  Compact.   The  Interstate  Compact  is  a  uniform 
reciprocal  code  endorsed  by  the  majority  of  states  to  reg- 
ulate and  supervise  the  interstate  placement  of  children. 
If  a  child  is  being  placed  out  of  state,  and  your  state 
belongs  to  the  Interstate  Compact,  refer  to  appropriate 
information  in  your  agency  about  how  to  arrange  the 
placement. 
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CSD  refers  to  a  child  welfare  agency. 
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CHAPTER  3 

HOW  TO  CHOOSE  AN  ALTERNATIVE  PERMANENT  PLAN 


Where  you  are  on  the  decision  tree; 

•  You  have  decided  the  child  is  unlikely  ever  to  return  home  (Chapters  1 
and  2) . 

•  If  you  engaged  the  parents  in  a  structured  treatment  program,  it  did 
not  succeed  (Chapter  2). 

•  This  chapter  explains  how  to  choose  an  alternative  permanent  plan 
for  a  foster  child  who  is  not  likely  to  return  home. 


This  chapter  includes: 

3.1  Adoption 

3.11  Determining  Whether  the  Child  is  Adoptable 

3.12  Pre-adoptive  Summaries 

3.2  Subsidized  Adoptions 

3.3  Independent  Adoptions 

3.4  Foster-Adopt  Program 

3.5  Foster  Parent  Adoptions 

3.6  Placements  with  Relatives,  Friends  or  Godparents 

3.7  Formalized  Long-Term  Foster  Care 
3.71  Name  Changes 

3.8  Guardianship 

3.9  Emancipation 


3. 1  Adoption 

Adoption  is  the  permanent  plan  offering  the  most  stability  to  the 
child  who  cannot  return  to  his  parents.   Therefore,  it  should 
always  be  considered  for  any  child  who  is  unlikely  to  return  home. 
Only  if  adoption  is  not  feasible,  should  such  alternatives  as 
guardianship  and  long-term  foster  care  be  considered. 
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This  plan  can  be  appropriate  if: 

•  The  child  is  unlikely  ever  to  return  home,  and 

•  an  adoptive  home  is  available  for  this  particular  child  (refer 
to  Section  3.11,  Determining  Whether  the  Child  is  Adoptable, 
p.   64,  and  Section  3.12,  Pre-Adoptive  Summaries,  p.  66  )  and 

•  the  child  can  be  freed  for  adoption.   The  biological  parents' 
rights  must  be  terminated  either  by  a  court  order  or  by  voluntary 
relinquishment  before  a  child  can  be  a  candidate  for  adoption. 
Refer  to  Chapter  4,  How  to  Free  the  Child  for  Adoption,  p.   81. 

3.11  Determining  Whether  the  Child  is  Adoptable 

Purpose: 

To  ensure  that  every  child  freed  for  adoption  is  subsequently 
placed  in  an  adoptive  home.   An  adoptable  child  is  one  for 
whom  there  is  a  suitable  parent  willing  to  adopt  him. 
When  termination  of  parental  rights  is  not  followed  by 
adoption,  the  state  becomes  the  parent  of  the  child,  as  the 
child  has  no  legal  parents  of  his  own. 

The  issue  of  terminating  the  rights  of  parents  whose  children 
are  not  considered  adoptable  is  debated.    There  are  those 
who  would  advocate,  under  certain  conditions,  terminating 
the  rights  of  parents  before  adoptive  homes  are  known  to  be 
available  for  their  children.   Certainly,  one  should  avoid 
too  easily  judging  a  child  as  unadoptable.   On  the  other  hand, 
since  the  interests  of  permanence  are  not  served  by  freeing 
children  who  cannot  be  placed,  caution  also  should  be  exercised 
in  freeing  children  whose  adoptability  is  questionable. 

Refer  to  Section  3.2,  Subsidized  Adoption,  p.  67.  The  sub- 
sidized adoption  program  may  increase  the  adoptive  potential 
of  children  who  fall  in  one  of  the  categories  listed  below, 
by  providing  financial  support. 

Factors  that  May  Affect  a  Child's  Adoptability 

The  following  factors  are  frequently  presented  as  barriers  to 
adoption.   Professional  judgment  in  the  child  welfare  field 
does  not  regard  them  as  insurmountable  barriers,  and  many 
adoption  exchanges  and  adoptive  parent  recruitment  programs 
across  the  country  are  demonstrating  that  children  previously 
considered  unadoptable  can  be  successfully  placed. 
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The  strength  of  the  adoption  program  responsible  for  placing 
the  child  determines,  to  a  great  extent,  how  greatly  the 
factors  listed  below  will  affect  his  adoptability.   The  work 
of  the  state  adoption  program  can  be  supplemented  by  that  of 
private  adoption  agencies,  adoption  exchange  programs,  and 
specialized  agencies  that  place  children  with  special  needs. 
Individual  workers,  convinced  that  there  is  a  home  for  a 
child,  can  also  do  much  to  help  locate  one. 

•  Age.   The  extent  to  which  the  child's  age  is  a  factor  in 
his  adoptability  varies  from  state  to  state.   Some  states 
can  place  adolescent  children;  others  rarely  place 
children  beyond  age  six.   Placements  of  older  children 
frequently  occur  when  a  deep  attachment  develops  between 
child  and  foster  parent,  and  the  child  can  be  freed. 

•  Emotional  and  Physical  Health.   Severe  emotional  distur- 
bance, depending  on  prognosis,  can  preclude  adoption;  the 
younger  the  child,  the  more  serious  the  disturbance  can 
be  without  precluding  adoption.   The  child  of  any  age 
who  is  least  likely  to  succeed  in  adoption  is  the  child 
who  cannot  respond  in  a  parent-child  relationship.   A 
child  who  is  sociopathic  or  autistic,  or  who  is  severely 
damaged  by  past  experiences,  requires  an  unusually  secure 
adoptive  parent. 

Unfortunately,  children  with  physical  disabilities  are 
also  less  appealing  to  some  potential  parents,  and  the  cost 
of  medical  treatment  affects  adoptability. 

Four  possibilities  exist  for  the  child  needing  medical 
or  psychiatric  treatment:   1)   a  family  whose  medical 
insurance  will  accept  responsibility  for  the  child  with 
pre-existing  condition;  2)   adoption  subsidy;  3)   if  the 
child  is  in  a  prospective  adoptive  home,  termination  and 
adoption  later,  when  the  medical  or  psychiatric  problems 
are  resolved;  or  4)   an  affluent  family. 

•  Race.   The  extent  to  which  the  race  of  a  child  is  a  factor 
in  his  adoptability  varies  from  region  to  region.   The 
supply  of  adoptive  homes  may  be  limited  by  cultural 
resistance  or  economic  conditions.   Yet  these  barriers  can 
be  overcome  by  active  recruitment  of  minority  homes. 

•  Sibling  Relationships.   There  continues  to  be  a  shortage 
of  adoptive  homes  for  sibling  groups  of  three  or  four 
brothers  or  sisters  who  should  be  placed  together. 
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•  Emotional  Ties  to  Foster  Parents.   Children  with  deep 
emotional  attachments  to  their  foster  parents  may  be 
unable  to  accept  new  adoptive  parents.   In  these  situations, 
every  effort  should  be  made  to  confirm  the  foster  relation- 
ship by  the  foster  parents'  adoption  of  the  child. 

3.12  Pre-Adoptive  Summaries 

Purpose; 

To  determine  whether  an  adoptive  home  would  be  available  for 
a  child,  it  will  probably  be  necessary  to  send  a  summary  of 
the  child  to  whoever  has  administrative  authority  for 
adoptions  in  your  area  and  possibly  also  to  an  adoption- 
exchange  service.   The  effectiveness  of  the  adoption  program 
in  determining  a  child's  adoptability  depends  on  the  extent 
and  quality  of  the  material  furnished  by  the  child's  worker. 
The  following  suggestions  can  help  ensure  that  the  pre- 
adoptive  summaries  you  submit  are  complete  and  accurate. 

How  to  do  it; 

•  Become  well-acquainted  with  the  child.   How  well  the 
material  in  the  summary  reflects  the  situation  of  the 
child  depends  on  the  worker's  knowledge  of  the  child  that 
is  accumulated  through  collateral  contacts  and,  especially, 
through  the  worker's  first-hand  experiences  with  the  child. 
Take  the  child  to  the  zoo,  the  park,  the  circus,  to  lunch, 
on  a  picnic  -  whatever  is  necessary  to  have  the  child  be- 
come comfortable  with  you  and  allows  you  to  observe  him  in 
varied  situations.   Take  at  least  a  roll  of  film.   You 
cannot  adequately  describe  a  child  when  your  personal  in- 
formation about  him  comes  from  a  conversation  with  the 
foster  mother  the  night  before.   If  an  aide  has  had 
transporting  responsibilities  for  the  child  and  knows  him 
well,  get  information  about  the  child  from  the  aide. 

•  Include  all  pertinent  material,  such  as  information  on 
the  child's  age,  sex,  racial  extraction,  physical 
health,  emotional  health,  heredity,  past  experiences,  in- 
tellectual capacity,  current  behavior,  plus  a  subjective 
commentary  on  how  appealing  this  child  is  to  the  worker, 
foster  parents,  teacher,  etc.   Augment  this  summary  with 
school  and  medical  reports,  and,  if  indicated,  psychological, 
psychiatric,  neurological,  or  orthopedic  reports. 
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NOTE:   The  child's  trust  and  familiarity  with  the  worker  also 
influence  profoundly  how  well  the  child  makes  the 
transition  from  foster  home  to  adoptive  home.   Case- 
work methods  for  preparing  a  child  for  adoptive  placement 
are  not  included  in  this  Handbook.   Please  refer  to  other 
material  available  in  your  agency. 


Box   3-A  Why  We.  Mu6t   Be  SuAe.  tht  Child  U,  Adaptable 

A  6upM.Vyiiofi  fiajmaAki.    .    . 

T2Amlncutlng  pa/Le.ntaZ  fviQhtA>  Li,  a  coyiiZdM-otlon  ovily  whdn  the.  Ixztd 
child  -Li,  adaptable..     When  ln.eeA.nQ  a  child  Is  not  {^oltowed  by 
adoption,  the  6tate  becomes,  the  poA^nt  o/j  th&  child;  In  tku, 
situation,   the  child  hoi,  no  pan.enti>  he  can  call  hti,  own.     Obviously, 
teAmlnatlng  {^on.  punitive  n.e,asons  li  unacceptable,  and  tenmlnating 
to  cAeate  a  case,  that  Is  easleA  to  manage  li,  uneMvical.     HoMJiied 
^osteA  cxvie  mnkeAS  might,   dzipeAotely ,  Ml6h  ^ofi  the  teAmlnatlon  o^ 
flights  o{,  destructive  and  demanding  poAznti,,   and  {^osteA  paAents  MouZd 
o^ten  be  ple.ased  to  eliminate,  visits  by  biological  pa/ients  uoho  fie- 
tuAn  the  child  weJ:,   diAty,  sick,  and  dlstuAbed.     HoMe.veA,  a  bad 
paAent  Is  pAobably  betteA  than  no  paAcnt  at  all,  and  expeAltnce  has 
shown  that  accepting  the  Incapacity  o()  his  poAent  and  the  {^act 
that  he  cannot  live  with  that  paAent  Is  less  {^oAmldable  ^oA  the 
child  than  having  no  one.  that  belongs  to  him. 


3.2     Subsidized  Adoptions 
Purpose: 

This  program  enables   children  with  handicaps  or   special  needs   to 
be  adopted.      These  are  children  who  have  established  emotional 
ties   to   their   foster  parents,   have  physical,    emotional,   or  mental 
handicaps,    are   of  minority  backgrounds,    are   older,    or   are   siblings 
who   should  not  be   separated. 

How  to  do   it: 

Under  the  subsidized  adoption  program,  the  state  provides  a  sub- 
sidy for  the  child,  which  enables  qualified  families  to  take 
permanent  responsibility  for  the  child.   The  subsidy  agreement  is 
tailored  to  the  child's  needs,  and  may  allow  for  medical,  legal, 
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or  other  costs,  a  monthly  reimbursement  for  a  limited  time,  or  a 
monthly  reimbursement  that  continues  until  the  child  is  grown. 

Each  state  with  subsidy  has  its  own  legislation,  regulations,  and 
procedures  for  administering  the  program.   Some  states  have  not 
passed  legislation  on  subsidized  adoption;  other  states  have  not 
implemented  their  laws.   The  Children's  Bureau  has  developed  a 
Model  State  Subsidized  Adoption  Act  for  use  by  state  legislatures 
in  drafting  subsidized  adoption  legislation. 

3. 3   Independent  Adoptions 

An  independent  adoption  is  one  in  which  parents  release  their  child 
to  a  private  person  rather  than  to  an  adoption  agency.   In  some 
states,  there  is  no  statutory  authorization  for  independent  adoptions, 
and  all  adoptions  must  be  arranged  through  a  licensed  adoption 
agency. 

Advantages  of  Agency  as  Opposed  to  Independent  Adoptions 

Most  adoption  experts  are  opposed  to  independent  adoptions.   An 
agency  adoption  guarantees  that: 

•  a  comprehensive  home  study  has  been  completed  on  the  prospective 
adoptive  home; 

•  a  professional  group  is  instruijiental  in  selecting  a  family  for 
a  child; 

•  an  incognito  protection  will  exist  between  natural  and  adoptive 
parents; 

•  services  after  placement  are  available  for  all  children  in 
adoptive  homes; 

•  complete  information  on  the  child  is  likely  to  be  available,  with 
psychological,  neurological,  orthopedic  reports,  etc.; 

•  the  releasing  parent,  if  known,  has  been  afforded,  or  received 
professional  counseling  and  has  been  presented  with  options  before 
deciding  to  relinquish,  and  has  not  been  coerced  in  his  decision; 

•  the  person  who  selects  families  for  children  has  no  personal 
financial  motivations. 
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Independent  Adoptions  and  Termination  of  Parental  Rights 

Occasionally,  if  a  court  hearing  to  terminate  parental  rights  is 
imminent,  a  parent  will  release  his  child  independently  to 
another  party.   If  this  happens,  the  parent  may  be  trying  to 
arrange  a  situation  whereby  he  can  remain  tangentially  involved 
with  the  child,  or  is  doing  it  out  of  a  need  to  "thwart"  the 
agency.   If  a  child  is  released  into  a  destructive  independent 
adoption,  you  may  be  able  to  intervene,  depending  on  the  law  in 
your  state,  as  follows: 

•  If  the  child  is  a  ward  of  the  court,  the  district  attorney,  or 
child's  attorney,  if  appointed,  can  move  (usually  done  by  a 
motion)  for  the  court  to  consolidate  the  independent  adoption 
case  and  the  termination  case.   Bringing  the  two  actions  to- 
gether in  one  forum  in  the  juvenile  court  with  social  service 
staff  present  as  a  resource  to  the  court,  helps  ensure  that  the 
best  permanent  plan  for  the  child  will  be  chosen.   If  the  in- 
dependent adoption  petition  is  denied,  and  the  parents'  current 
or  potential  functioning  is  below  minimum  sufficient  level, 
the  act  of  releasing  may  be  a  gesture  of  abandonment  (ab- 
dicating all  further  responsibilities  or  privileges) ,  and 
therefore  may  become  the  grounds  for  termination  of  parental 
rights. 

•  If  the  child  is  not  a  court  ward,  and  that  child  needs  the  pro- 
tection of  the  court,  a  dependency  petition  can  be  signed  at 
juvenile  court  and  then  the  motion  to  consolidate  can  be  filed. 


3. 4  Foster-Adopt  Program 

Foster-adopt  is  part  of  the  adoption  program  in  many  states  where- 
by families  are  recruited  and  studied  as  adoptive  homes  by 
adoption  workers.   The  families  are  willing  to  accept  foster 
children  who  are  not  yet  free  for  adoption,  but  who  are  expected 

to  become  free.   If  the  placement  is  successful,  the  foster 

parents  may  adopt  after  the  children  are  freed. 

This  plan  may  be  appropriate  if; 

•  The  child  has  been  freed  from  one  parent,  and  the  other  parent  is 
involved  in  court  proceedings  that  are  likely  to  terminate  his 
rights,  or  if 

•  the  child  is  freed  at  a  lower  court  level  but  the  parents  have 
appealed,  and  the  attorneys  are  very  confident  that  the  appellate 
decision  will  affirm  termination  by  the  lower  court,  or  if 
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•  the  child  has  physical,  emotional,  or  medical  disabilities  which 
are  expected  to  improve,  but  meanwhile  foster  parents  can't 
assume  the  financial  responsibility  of  adoption,  and  subsidy 
is  not  available. 

Risks  of  Foster-Adopt 

There  are  acknowledged  risks  in  foster-adopt.   Behavior  may  become 
exacerbated  by  unforeseen  circumstances  -  physical  health  may 
deteriorate,  or  despite  the  best  legal  predictions,  a  child  may 
not  become  fully  free.   However,  there  should  be  a  small  chance 
that  these  children  will  return  home.   Under  these  conditions,  it 
would  be  expected  that  the  foster-adopt  parents  are  committed  to 
providing  care  for  that  child  through  a  formalized,  long-term 
foster  care  agreement.   Refer  to  Section  3.7,  Formalized  Long-Term 
Foster  Care,  p.  72. 


3.5  Foster  Parent  Adoptions 

Foster  parent  adoptions  differ  from  the  foster-adopt  program  in 
that  they  are  not  originally  planned  as  adoptive  placements  by  the 
agency.   They  occur  when  a  child  in  foster  care  becomes  free  for 
adoption,  the  foster  parents  want  to  adopt,  and  the  adoption 
department  approves  the  home. 

This  plan  can  be  appropriate  if; 

•  the  foster  parents  would  be  suitable  adoptive  parents,  and 

•  the  child  has  strong  emotional  bonds  with  his  foster  family 

and  wants  to  remain  there.   It  is  especially  common  with  children 
who  have  remained  in  the  same  foster  home  for  a  long  time. 

How  to  do  it: 

•  The  procedure  for  foster  parent  adoptions  is  different  in  each 
state.   Consult  relevant  policy  material  in  your  agency. 


3. 6  Placements  with  Relatives,  Friends  or  Godparents 

A  permanent  planning  case  frequently  involves  children  living  with 
relatives,  particularly  grandparents. 
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Before  recommending  adoption  by  relatives,  consider  the  following: 

•  The  relationship  between  parents  and  grandparents.   Is  this  a 
situation  in  which  the  mother  is  bringing  her  child  home  as  a 
peace  offering  to  her  own  mother?   Is  the  parent  arranging  a 
placement  in  which  he  can  continue  to  be  a  father  only  inter- 
mittently, without  regard  for  the  needs  of  the  child?  Have 
the  grandparents  vindictively  possessed  the  child  in  re- 
taliation against  the  mother?   Did  the  grandparents  fail  with 
their  own  children  and  now  seek  to  exonerate  themselves?   Have 
the  original  problems  been  rectified?  Will  their  age  allow 
them  to  raise  the  child  to  adulthood? 

•  Efficacy  of  adoption  vs.  guardianship.   Many  children  have  been 
successfully  raised  by  extended  family  members  when  parents 
were  incapable  of  doing  so.   Adoption  (versus  a  more  informal 
approach)  by  relatives  frequently  raises  considerations  of 
identity  and  divided  loyalties  within  the  child  if  the  natural 
parent  remains  visible  and  accessible.   Having  two  mothers, 
especially  if  conflicts  exist,  may  be  disruptive  to  the  child. 
If  a  natural  parent  is  hostile  and  destructive,  the  placement 
can  be  undermined.   If  relatives  have  legally  adopted  a  child, 
they  naturally  become  possessive,  which  would  be  desirable 
except  that  they  are  more  likely  to  resent  natural  parent 
interference  than  if  there  was  no  legal  adoption.   The 
adolescent  adopted  child  in  this  situation  who  is  experiencing 
typical  teenage  identity  crises  can  be  devastated  by  certain 
hostile  interactions  between  natural  parent  and  adoptive 
parent.   Therefore,  "emergency"  placements  with  relatives, 
which  would  be  highly  desirable  for  short  term,  but  which 
create  hazards  in  permanent  planning,  should  be  done  with 
caution. 

Long-term  placements  with  relatives  may  be  more  satisfactorily 
endorsed  through  guardianship  than  adoption.   Under  a  guardian- 
ship provision,  the  child  can  learn  to  accept  the  limitations  of 
his  natural  parents,  and  to  understand  that  since  he  cannot 
live  with  his  parents,  close  relatives  will  raise  him. 

•  Godparents  or  family  friends  may  provide  a  placement  for  the 
child.   In  some  cultures,  it  is  common  for  children  unable  to 
live  at  home  to  be  raised  by  godparents.   This  can  often  be  a 
good  solution  because  parents  and  child  consider  it  acceptable 
and  natural.   Family  friends  are  also  a  resource  to  be  con- 
sidered.  Again,  review  the  benefits  of  guardianship  over 
adoption  in  these  situations. 

I 

Refer  to  Section  3.8,  Guardianship,  p.  76. 
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3.7  Formalized  Long-Term  Foster  Care 

This  plan  formalizes  a  foster  care  arrangement  often  already  in 

existence  by  making  a  formal,  non-legal,  written  agreement  between 

the  foster  family,  the  child  welfare  agency,  the  biological  parents, 

and  the  child.   It  gives  the  foster  family  more  autonomy  in  planning 

for  the  child  than  is  customary  in  regular  foster  care.   Biological 

parents  may  find  this  plan  less  threatening  than  guardianship,  and 

be  willing  to  sign  an  agreement  and  abide  by  its  provisions. 

Foster  parents  are  protected  by  the  agreement  from  fear  of  losing 

the  child,  as  the  agency  agrees  to  maintain  the  placement  until  the 

child  is  grown,  unless  new  circumstances  arise  in  the  foster  home 

which  demand  a  reappraisal  of  the  placement.   Foster  parents  often  worry 

when  there  is  a  change  of  worker,  since  the  whole  question  of 

whether  the  child  will  return  to  his  parents  can  come  up  again  at 

that  time.   This  agreement  ensures  foster  parents  and  child  of 

placement  continuity. 

This  plan  can  be  appropriate  if: 

•  the  child  is  unlikely  to  return  home,  and 

•  adoption  is  not  feasible,  and 

•  a  good  foster  home  is  available,  especially  one  in  which  the 
child  is  already  part  of  the  family. 

•  It  is  strengthened  when  biological  parents  agree  to  the  pro- 
visions of  the  plan. 

•  This  plan  should  not  be  an  option  of  first  but  of  last  resort. 
It  offers  more  stability  than  unplanned,  indefinitely  extended 
foster  care,  but  much  less  stability  than  any  legally  sanction- 
ed permanent  arrangement. 

It  differs  from  guardianship  in  that: 

•  it  has  no  legal  standing  or  safeguards,  and  can  be  more  easily 
disrupted.   If,  for  example,  the  foster  family  should  move  out 
of  state,  and  the  biological  parents  object  to  the  child's 
going  with  them,  the  placement  may  have  to  terminate. 

•  The  child  welfare  agency  retains  legal  custody,  so  the  agency 
continues  foster  care  payments,  pays  medical  bills,  and  provides 
supportive  services.   The  agency  also  controls  visiting. 
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How   to   do   it; 

•  Refer   to   the   sample  agreement   that   follows  and  modify   it   to 
reflect   the  particular   circumstances   of  your   case.      Draw  up 
the  agreement  yourself,    and  arrange   for   signatures.      Legal 
advice,    if   available,    can  help   in  drafting   the   agreement. 

•  Be   sure   that  all  parties,   biological  parents,    if   they  are 
willing,    foster  parents,   agency,   and   the   child,    if  he   is  old 
enough,   are  included   in   the  agreement. 

•  Remind  all  parties   that   although   this   is  not  a  legal   document, 
it   is  based  on   the  good  faith  and   shared   concern  of  all 
participants   for   the  child's  welfare. 


Box  3-6     VonmaZi-ztd  LoyiQ-J(ifm  ¥o6teA  CoAd 

CcUiQ.  ExampZd.    .    . 

Bobby  lAXxi    10,   the.  oldtit  OjJ  thn.2.11  i,lbtlnQi,,   Mhe.n  kli  mothoA,  pA2vloui>- 
ly  ahtu  to  manage  a  home,  (^fiom  time  to  time,   became  totally  tnadequate, 
pfLobablij  pe.fmanentZy .     Bobby  and  hjj>  itbting6  lOeAe  placed  in  ^oiteA 
coAe..     It  wad  cleoA  that  texminaZion  and  adoption  Mai  the  bzi>t  plan 
Ion.  the  youngeA  ckitdten,  Mho  had  Lived  away  {^nom  theJji  motheA  mo-it 
0^  thexA  tiveA,  bat  Bobby  fiemembeAed,  oj,  the  otheii  dtd  not,  the 
dayi>  when  ihe  wa6  able  to  coAe  (,oh.  kim.     ',ae  p^ychtatALit  treating 
him  thought  that  he  might  neveA  be  able  to  accept  the  {^act.  0^  htf:, 
m0the.f1' i  tnadeqwicteA .      Von.  Bobby,   ivid   {^antaJ>-ieJ>  about  kiJ>  motheA 
pnobably  pnecluded  adoption,  and  he  nemalned  tn  the  lo&toA  home, 
undeA  a  long-teAm  £o6teA  cane  agne.ement,  wheAe  he  mu  acceMlble 
to  hU)  mo  then' 6  -iponjidlc  vtitti. 
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SAMPLE  LONG-TERM  FOSTER  CARE  AGREEMENT 

The  persons  involved  in  this  agreement  believe  that  it  is  in  the 
best  interests  of   (child)      that  he/she  be  allowed  to  remain  in  the 

home  of  Mr.  and  Mrs.     (foster  parents) and  be  raised  by 

them  as  a  member  of  their  family  until  he/she  reaches  adulthood. 

I  We,     (foster  parents) ,  foster  parents  of   (child) 

agree  to  be  the  primary  parents  for  this  child  until  he/she  reaches 
adulthood.   We  will  not  ask  for  him/her  to  be  removed  from  our  home 
except  under  serious,  unusual  circumstances.   We  agree  to  share  informa- 
tion with   (child  welfare  agency) and  with  the  biological 

parents,  Mr.  and  Mrs.  (parents) . 

IIA  We,  (child  welfare  agency) ,  agree  to  maintain  and 

support  the  long-term  placement  of  (child) in  the  foster 

home  of  Mr.  and  Mrs.     (foster  parents) .  We  will  not  disrupt  this 

placement  except  under  serious,  unusual  circumstances  and  only  then 

through  administrative  decision.    (Child  welfare  agency) will 

provide  foster  care  payment,  medical  services,  and  other  support  pro- 
visions through  the  foster  care  program. 
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B   (Child  welfare  agency) will  insure,  for  the  biological 

parents,  Mr.  and  Mrs.   (parents) ,  that  they  will  have 

reasonable  visitation  with  their  child,  that  they  will  be  kept  in- 
formed of   (child) 's  adjustment  and  progress.     (Child 

welfare  agency) is  not,  by  its  participation  in  this  agreement, 

seeking  termination  of  parental  rights  of  Mr.  and  Mrs.   (parents) , 

biological  parents  of    (child) . 

Ill  We,  Mr.  and  Mrs.     (parents) ,  the  biological  parents  of 

(child) agree  that  he/she  shall  remain  in  the  foster  home  of 

Mr.  and  Mrs.    (foster  parents)   until  he/she  is  an  adult.   We  will  keep 

the   (child  welfare  agency) and   (child) advised  of  our 

whereabouts  and  keep  a  regular  schedule  of  visitation.   We  will  pay 
$ dollars  per  month  toward   (child)  's  support. 

IV  I,     (child) understand  that  I  will  remain  in  the 

foster  home  of  Mr.  and  Mrs.    (foster  parents) ,  because  I  want  to 

be  a  part  of  this  family  until  I  am  on  my  own  and  self-supporting. 

Signed, 

(child)  Cdate) 


(foster  parents) (date) 

(biological  parents) (date) 

(child  welfare  agency  worker) (date) 

(child  welfare  agency  branch  manager)  (date) 
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Box  3-C     VoHmaLizdd  Long-TeAm  fo6teA  Cojiz 
A  iiWpQAviAOfi  K^nwiki.    .    . 

In  tko^Q,  lQJ^^  cjxdu  wkoAo,  thuKd  -Li  not  znoagh  ev-tdence  {^ofi  teAmlncvtion 
and  neueA  maH.  be,   ofi  wkzn  tht  ckltd  would  not  fae  adoptablz  l^  {^fidzd, 
and  ydt  a  fieXuAn  home.  aj>  impo^^tbZe,  it  may  be  nece44a/i(/  to  (^aai  the 
n.e.atLtle^  o{,  long-te/m  {^oiteA  caxe..     Tjj  thz  ckild  hoi,  bee.n  In  a  good 
io6teA  home  {^oh.  a  long  time,   and  the  ^06teA  poAenti  want  to  keep 
km  bat  can't  adopt,   a  long-teAm  loi>ten.  coAe  agfieement  on  "statement 
o{i  andeA^tanding"  may  be.  a  -eolation.     Boi  >iemeynbeA  that  t{^  the.  ckild 
hai^   ^ejM  tleJ>  to  (sO  it  ten.  poAenti,   and  the  natuAal  panenti  oAe  ope.iatlng 
at  le.a(>t  maAgtnally,  iX  may  be  beXteA  to  KeXjjJin  the  child  than  to 
continue  a  ^o6teJi  coAe  placement. 


3.71  Name  Changes 

If  the  natural  parents  are  not  active,  and  the  foster  care 
placement  is  very  stable,  it  may  be  possible  in  some  states 
legally  to  change  the  child's  name  to  that  of  the  foster 
parents.   Natural  parents'  consent  may  or  may  not  be  required 
legally,  but  it  is  not  a  good  idea  to  arrange  it  without  the 
parents'  agreement. 


3.8  Guardianship 

Every  child  has  (or  should  have)  a  guardian  of  the  person,  either 
a  natural  guardian  by  birth  or  adoption,  or  a  judicially  appointed 
one.   Guardianship  differs  from  "legal  custody,"  which  the  court 
awards  to  a  child  welfare  agency  when  it  orders  foster  care  placement. 
The  guardian  of  the  person  does  not  necessarily  also  have  legal  cus- 
tody, and  guardianship  carries  more  rights  and  responsibilities  than 
does  legal  custody.   For  example,  the  guardian  can  take  the  child 
out-of-state,  consent  to  a  minor's  marriage  and  major  medical 
treatment,  and  make  other  significant  decisions  about  the  child. 

For  purposes  of  permanency  planning,  guardianship  arrangements  have 
the  advantage  of  being  more  immune  to  disruption  than  are  formalized 
long-term  foster  care  agreements.   A  guardianship  can  be  threatened 
if  a  parent  petitions  at  a  later  date  for  custody  of  his  child,  or 
the  guardianship  can  be  dissolved  by  the  guardian.   In  view  of  the 
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growing  acceptance  by  the  courts  of  children's  rights  and  the  concept 
of  psychological  parent,  it  appears  unlikely  that  guardianships  of 
long  duration  will  be  threatened  by  a  proposal  initiated  by 
impulsive  parents.   The  guardian  controls  all  visiting  with  the 
biological  parents. 

This  plan  can  be  appropriate  if; 

•  the  child  is  unlikely  to  return  home,  and 

•  adoption  is  not  feasible,  and 

•  satisfactory  financial  arrangements  can  be  made.   Some  state 
statutes  provide  that  the  child  welfare  agency  cannot  make 
foster  care  payments  to  children  with  judicially  appointed 
guardians.   The  financial  burden  can  be  lightened  if  the  child 

is  eligible  for  SSA,  SSI,  Indian  or  Veterans'  benefits,  etc.   Some 
states  allow  the  guardian  to  continue  to  receive  foster  care 
payments,  so  it  is  necessary  to  determine  the  procedure  for 
your  state,  and,  possibly,  to  seek  new  legislation. 

How  to  do  it; 

•  Guardianship   is   usually  arranged  by   the  prospective   guardian, 
who  must   retain  an  attorney  and  petition   the  appropriate   court. 
The  petition  or   an  accompanying   affidavit    identifies    the 
situation  of   the  child  and   lists   the  reasons  why   the  guardian- 
ship  is  advisable. 


Box  3-V     GuaJLcU.an{>hip 


Ccue,  Example. 


Jhd  motheA  MaJ>  ^tightly  abovz  mlvujnum  Uil^^lal^nt  Izvzl,    bat  didn't 
xmtly  want  the.  child  back  and  ^c^^uicd  to  ^ign  a  volantoAy  fieZiam. 
The^Q.  Ma^  InAu^lclent  eu^dence  to  achlevz  toAmination  In  coanX. 
The,  {^otheA  mju>  coni>ldeAably  above  minimum  6u^{^Cyient  level,   bat  wai 
veAy  poMitve  and  wa^  antlkely  to  take  any  itep6  to  ge.t  custody  o{, 
the.  chJJLd.     The  ioi>teA  poAenti,  wanted  to  adopt,  bat  we^e  veAy  {flexible, 
and  wanted  the  child  to  live  wtth  them  ande.n  any  clAcum  tances .     They 
had  6uUicA.ent  -income  to  fialie  the  child  without  {^-inanctal  6tAa-in. 
The  motheA  valantahAZy  signed  a  gaaAdlanihtp  6tipalation  wltii  the 
{)06teA  paAenti.     She  nematned  the  natuAal  and  legal  paAent,   the. 
child  coAAied  hen.  name,   and  the  gaoAdUxini,  agreed  that  6he  could 
v-iiitt  the  child. 
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3.9   Emancipation 

States  differ  in  procedures  for  emancipating  minor  children.   Emanci- 
pation may  be  a  good  plan  'for  an  older  teenager  who  is  independent, 
doesn't  want  to  live  at  home,  and  for  whom  foster  care  resources 
have  been  exhausted.   It  might  also  be  appropriate  for  a  responsible 
teenager  whose  home  has  broken  up  and  who  wishes  to  finish  his 
education  without  changing  schools.   The  child  usually  receives 
General  Assistance  and  is  essentially  on  his  own  with  or  without 
supervision  by  the  agency. 
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Caseworker  Notes: 
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CHAPTER  4 


HOW  TO  FREE  THE  CHILD  FOR  ADOPTION 


Where  you  are  on  the  decision  tree: 

•  You  have  decided  the  child  is  unlikely  ever  to  return  home 
(Chapters  1  and  2). 

•  A  structured  treatment  program  with  the  parents  has  failed 
(Chapter  2) . 

•  You  have  chosen  adoption  as  the  best  permanent  plan  for  the 
child  (Chapter  3). 

•  This  chapter  explains  methods  for  freeing  the  child  for  adoption. 
Section  4.3,  Termination  of  Parental  Rights  without  Parental 
Consent,  will  be  useful  to  workers  in  states  that  have  statutory 
provision  for  termination  of  parental  rights  in  court. 


This  chapter  includes: 

4.1  Resolving  the  Rights  of  Biological  and  Legal  Fathers 

4.11  How  to  Determine  Who  Has  Rights  to  the  Child 

4.12  How  to  Resolve  the  Rights  of  Biological  Fathers 

4.13  How  to  Resolve  the  Rights  of  Legal  Fathers 

4.2  Termination  of  Parental  Riphts  with  Parental  Consent 

4.3  Termination  of  Parental  Rights  without  Parental  Consent 

4.31  Parental  Desertion 

4.32  Parental  Abandonment 

4.33  How  to  Conduct  a  Search  for  Absent  Parents 

4.34  Parental  Condition 

4.35  Parental  Conduct 

4.36  Comparisons  and  Combinations  of  the  Four  Grounds  for 
Termination 
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4. 1  Resolving  the  Rights  of  Biological  and  Legal  Fathers 

Purpose: 

To  free  a  child  for  adoption,  it  is  necessary  to  make  sure  that 
the  rights  of  all  persons  having  a  direct,  legal  relationship  to 
the  child  are  resolved.   Otherwise  the  possibility  is  left  open, 
however  remote  it  may  in  fact  be,  that  the  parent  could  challenge 
and  successfully  invalidate  the  child's  adoption. 

Those  people  having  a  legal  relationship  to  the  child  are  the 
mother,  the  biological  father,  and  the  legal  father.   The  biologi- 
cal and  legal  father  may  be  the  same  person,  but  this  is  not 
always  the  case.   The  biological  father  is  the  man  who  participat- 
ed in  the  child's  conception  whether  or  not  he  was  then  married 
to  the  mother.   The  legal  father  is  the  man  married  to  the  mother 
at  the  time  of  the  child's  conception  or  birth, 

4.11  How  to  Determine  Who  Has  Rights  to  the  Child 

•  Verify  all  marriages  and  divorces  to  determine  whether 
the  child  has  both  a  biological  and  legal  father,  by 
contacting  the  Bureau  of  Vital  Statistics  in  the  state 
in  which  they  occurred. 

•  If  you  are  unable  to  verify  divorce,  assume  it  has  not 
occurred.   If  a  parent  doesn't  know  whether  or  not  he  or 
she  is  divorced,  assume  that  no  divorce  has  occurred. 

•  If  you  are  unable  to  verify  a  marriage,  assume  it  has 
occurred  and  is  still  valid. 

•  Obtain  the  child's  birth  certification. 

4.12  How  to  Resolve  the  Rights  of  Biological  Fathers 

According  to  the  U.S.  Supreme  Court  in  Stanley  v.  Illinois, 
1972,  a  child  cannot  be  legally  freed  for  adoption  until 
there  has  been  some  disposition  of  the  rights  of  the 
biological  father. 

•  Placement  with  biological  fathers.   If  the  mother  is  un- 
willing or  unable  to  care  for  the  child,  consider  the 
biological  father  as  a  placement  resource.   If  he  ex- 
presses interest  in  the  child  and  fulfills  all  obligations 
required  of  legal  parents,  he  should  have  the  child. 
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Termination  of  parental  rights  with  parental  consent.   If 
he  is  unwilling  or  unable  to  care  for  the  child,  very  often 
he  will  agree  to  relinquish  his  rights  to  the  child.   Pro- 
ceed to  Section  4.2,  Termination  of  Parental  Rights  with 
Parental  Consent,  p.  85. 

Occasionally,  an  unmarried,  biological  father  is  re- 
luctant to  sign  a  voluntary  release,  because  he  thinks 
that  doing  so  is  an  admission  of  paternity.   He  reasons 
that  if  adoption  fails  to  occur,  the  court  could  hold 
him  responsible  for  paying  support.   When  you  encounter 
this  problem,  have  an  attorney  draft  release  papers 
either  in  the  form  of  a  "quit  claim"  or  in  a  fashion  that 
clearly  states  that  voluntary  release  is  not  an  admission 
of  paternity.   Encourage  the  father  to  have  his  own 
attorney,  perhaps  from  Legal  Aid,  review  the  document  to 
assure  him  of  its  effect. 

If  he  refuses  to  relinquish  voluntarily,  but  clearly  can- 
not manage  the  child,  involve  him  in  an  active  treatment 
program,  including  visits  to  the  child  and  payment  of 
support,  just  as  if  he  were  also  the  legal  father.   Re- 
fer to  Chapter  2,  How  to  Structure  a  Treatment  Program, 
p.  35. 

Termination  of  parental  rights  without  consent.   If  he 
refuses  ^to  relinquish  voluntarily  and  fails  at  a  struc- 
tured treatment  program,  the  agency  may  initiate  term- 
ination proceedings  through  the  court,  just  as  if  he 
were  a  legal  parent.   Proceed  to  Section  A. 3,  Termination 
of  Parental  Rights  Without  Parental  Consent,  p.  88. 

Identity  unknown.   Occasionally,  the  biological  father's 
identity  is  unknown,  either  because  the  mother  doesn't 
know,  or  because  she  refuses  to  tell  the  agency.   In  many 
states,  the  mother  cannot  be  forced  to  reveal  the  identity 
of  the  biological  father. 

There  is  no  clear  consensus  on  procedures  for  freeing  a 
child  for  adoption  when  the  father  is  unnamed.   In  some 
states,  the  law  holds  that  in  this  circumstance  termination 
of  the  mother's  rights  is  sufficient;  in  others  it  is  the 
practice  to  do  a  termination  on  "John  Doe"  as  the  father. 
If  the  father's  identity  or  location  is  unknown,  a  "John 
Doe"  termination  preceded  by  a  search,  if  there  are  any 
leads  (Section  4.33,  p.  91),  and  service  of  summons  by 
publication  (Section  5.5,  p. 112)  makes  the  child's  adoption 
most  secure. 
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Box  4-A    SeAvice  to  ZloloQlcal  Vathexi 

A  ^upeAvLsofL  A^ma/ikA.    .    . 

Ih2.  traditional  poi^itlon  ol  ioctal  6eAvtce.  ag^nclu  and  cou/iti,  hoi, 
bzzn  to  conAldoA  thz  anmoAA-itd  motkoA  tho.  i>ol<i  HQJipoYii>lbtz  patent  o{^ 
hoA  child,     HoMe.vQA,  In  1972,   a  United  Statu  SapKurm  CouAt  d^cJj,ton 
■in  thz  aa^Q.  o{^  Stanl-tij  v_.    lltiyioJA  uta.btii>hzd  thz  fidquJjumant  that 
the.  anmoAAted  natuAal  ^athzn.  be,  involved,  in  any  adjadic.att.on  o{j  thz 
aiLStody  o^  hAj>  child/ie.n.     iiikite,  thiA  obvioiU>ly  mceAAttate^  a  n.e.- 
viiiton  o{f  t/iaditional  policy  in  all.  custody  ca^,QJ:>,  iX  -Li  e^pecAjoZly 
tmpofitant  in  the  ajiea  o^  adoption,    lofi  it  mean^  that  a  child  cannot 
be.  con^ideAzd  legally  "{ffi.e.c"  {^ofi  adoption  until  theAe.  ha^  be-e.n  6ome 
diJipoi>iM-on  o^  the  fiigkti)  0|j  thz  natural  ^athe/i. 

In  pfiacticc,   the  Stanley  decu>lon  impliei  a  lot  mote  than  dimply  legal 
KecogniXlon  o{,  the  uvmanAled  {^atheA.     It  obligateA  the  commanA.ty  to 
pfiovide  the  i>eAviceJi  needed  to  involve  the  ammoAAied  latheA  with  hJj> 
child.     The  time  to  be  conceAned  about  the  unmoAAted  ^otheA  ii  not 
ju6t  u)hen  a  custody  iA^ue  aAi^es  but  Ifiom  the  time  o^     initial 
involvement  Mith  the  child  and  hl6  paAent6  undeA  whateveA  ciAcum- 
&tanceA>,     Ton  example,  a  child  may  come  into  ^06teA  caAe  because  o{) 
i,evene  neglect  on  the  paAt  ol  the  motheA.     Instead  of)  aA'Siming  that 
i,he  ti  the  only  peAi,on  Me  need  to  be  conceAned  Mith,  Me  need  to 
determine  Mho  the  {^atheA  iJ>,  MheAe  he  iJ>,  Mhal  hl6  involvement  Mith 
the  child  hoM  been,  MhetheA  oft  not  he  li  inteAe^ted  and/on.  capable  of, 
actually  caning  ^on.  the  child,   etc.     Tfiadltlonally,   agencies  have 
■seen  uymcomled  {^atheu  ai,   "unlnvolved"  Mith  thelA  children  and  may 
have  eltheA  Subtly  on.  ovently  encouAaged  them  to  nemaln  4o,  ii  only 
by  choosing  to  Ignone  thelA  existence.     Gnanted,  many  uyvmoAAied 
f^atheAA  do  not  Mant  the  fiesponsibllity  o^  caning  ion  thelA  child  -  but 
the  numben  o^  unmanAied  ^otheAi  Mho  actively  Mant  to  pnovide  ion  theln 
chlldAen  ij>  incneai>ing.     Especially  Mhen  Me  ane  planning  to  inee  a 
child  ion  adoption.  Me  need  to  make  iune  that  the  biological  iathen 
ii,  con6idened  as  senlously  oa  the  mothen,   and  ij>  given  the  same 
options.     Zi  the  motheA  ij>  eilhen  unMitling  on  unable  to  cane  ion  the 
child,  Mhat  about  the  iathen  as  a  placement  nesouAce? 


4.13  How  to  Resolve  the  Rights  of  Legal  Fathers 

A  legal  father  is  the  man  married  to  the  woman  at  the  time 
of  conception  or  birth  of  the  child.   It  is  not  uncommon  for 
a  child  to  have  both  a  biological  and  legal  father.   This 
situation  occurs  when  a  woman  is  separated  from  her  husband 
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but  has  never  divorced.   Months  or  years  later  she  conceives 
a  child  by  another  man.   Her  husband,  even  if  he  doesn't  even 
know  of  the  child's  existence,  has  legal  rights  to  the  child. 

•  Termination  of  parental  rights  with  parental  consent. 
Usually,  if  the  legal  father  can  be  found,  he  will  re- 
lease.  Proceed  to  Section  4.2,  Termination  of  Parental 
Rights  with  Parental  Consent,  p.  85. 

If  the  father  does  not  consent,  it  may  be  because  he 
simply  wants  to  obstruct,  or  because  he  has  remarried  and 
his  wife  cannot  conceive  a  child  of  their  own.   If  they 
are  denied  adoption  by  an  adoption  agency,  the  father  may 
be  reluctant  to  relinquish  his  rights  to  the  child. 

•  Affidavit  of  non-paternity.  If  the  father  refuses  to  con- 
sent to  termination,  or  cannot  be  located,  ask  appropriate 
legal  persons  in  your  state  to  have  the  mother  sign 

an  affidavit  that  this  man  is  not  in  fact  the  biological 
father  of  the  child.   Depending  on  the  laws  in  your  state, 
this  affidavit  may  be  competent  evidence  in  court  to 
establish  a  determination  of  non-paternity,  and  the  court 
may  issue  an  order  to  the  legal  father  to  appear  in  court 
and  show  why  his  parental  rights  should  not  be  terminated. 
The  burden  of  proof  is  therefore  on  the  legal  father  in- 
stead of  on  the  state,  in  contrast  to  a  regular  termina- 
tion proceeding. 

•  Termination  of  parental  rights  without  parental  consent. 
If  the  mother  refuses,  or  cannot  be  located,  to  sign  an 
affidavit  of  non-paternity,  and  if  the  father  refuses  to 
consent  to  termination  of  his  rights,  you  will  probably 
need  to  initiate  court  termination  proceedings  against  the 
father.   Proceed  to  Section  4.3,  Termination  of  Parental 
Rights  without  Parental  Consent,  p.   88. 

4.2  Termination  of  Parental  Rights  with  Parental  Consent 

Advantages  of  Termination  with  Parental  Consent 

If  possible,  it  is  usually  preferable  to  terminate  parental  rights 
with  the  parent's  consent. 

•  It  is  less  expensive. 

•  It  is  less  time-consuming. 

•  Most  important,  it  is  more  considerate  to  give  the  parents  an 
opportunity  to  consent  to  the  release  of  their  children.   It  is 
more  humane  for  a  failing  parent  to  release  the  child  voluntarily 
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in  the  privacy  of  the  interview  room  or  judge's  chambers  than 
to  be  exposed  to  the  demeaning  and  humiliating  experience  of  a 
contested  termination  hearing.   Live  witnesses  will  testify  to 
facts  about  the  parent's  behavior,  and  the  parent  will  be  sub- 
jected to  rigorous  examination  by  the  prosecutor. 

Casework  with  Parents 

•  Discuss  voluntary  relinquishment  of  rights  with  the  parent. 
Discussing  relinquishment  of  parental  rights  with  the  parent 
is  somewhat  like  discussing  birth  control  with  a  young  un- 
married girl.   The  worker's  fear  of  negative  reaction  by  the 
client  or  his  own  anxiety  causes  procrastination.   However,  the 
opportune  time  (considered  to  be  when  parents  themselves 
initiate  the  subject)  rarely  occurs,  and  thus,  relinquishment 
should  be  included  as  a  regular  option  for  the  parent.   Attempt 
a  simple  approach,  such  as,  "With  the  difficulties  you  have  had, 
have  you  ever  considered  releasing  your  rights  so  your  child 
can  be  adopted?"  Many  parents  are  not  aware  of  this  option, 
especially  for  older  children.   Suggestions  to  release  often 
elicit  hostilities,  but  if  the  treatment  program  begins  to 
falter,  it  may  become  more  acceptable. 

Parents  should  be  gently  reminded  that  the  desire  to  devote  a 
major  portion  of  their  life  to  the  child-  to  love,  hold,  nurture, 
guide,  and  teach  him-  is  the  only  reason  to  keep  custody.   To 
keep  a  child  because  "only  bad  parents  put  children  out  for 
adoption,"  social  pressures,  influence  from  the  child's  grand- 
parents, or  the  parent's  friends,  or  because  of  an  ego  battle 
with  the  "system,"  is  a  serious  disservice  to  the  child  and 
an  untenable  burden  for  the  parents. 


Be  sure  the  parent  understands  exactly  what  is  involved  in  re- 
linquishment.  It  is  the  complete  and  final  surrender  of  all 
legal  rights  to  the  child. 

Arrange  to  have  the  relinquishment  forms  prepared.   Because  the 
child  is  best  served  by  earliest  possible  placement  in  a  permanent 
home,  all  unnecessary  delays  should  be  avoided.   In  some  agencies, 
there  can  be  a  month's  delay  between  the  time  relinquishment 
forms  are  requested  and  their  arrival  on  the  caseworker's  desk. 
For  this  reason,  it  is  a  good  idea  to  have  relinquishment  forms 
prepared  in  advance  and  stored  in  your  files  in  any  case  that 
appears  headed  for  termination.   If  the  parent  does  decide  to 
relinquish,  the  forms  will  be  available  to  him  immediately  and 
the  child's  placement  will  be  expedited. 
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If  the  parent  has  decided  to  relinquish,  and  is  planning  to 
leave  town  soon,  get  the  forms  by  telephoning,  if  necessary, 
your  request  to  appropriate  agency  or  legal  personnel. 

With  significant  frequency,  parents  decide  to  relinquish  their 
rights  to  their  child  either  just  before  or  during  a  termina- 
tion hearing.   If  parents  decide  to  relinquish  immediately  pre- 
ceding a  hearing,  it  is  common  practice  to  proceed  into  the 
courtroom.   have  the  voluntary  relinquishment  taken  before 
the  judge,  and  made  a  formal  part  of  the  court  record.   In 
some  states,  parents  can  relinquish  only  in  the  courtroom  be- 
fore a  judge. 


Sox  4-8    HzlpinQ  the.  PoAent  Con^e.nt  to  JeAmlnatioYi  o{^  Rlghti, 

A  coiewo-^feeA  n.ejmaA.k^.    .    . 

A  lot  o{i  thue.  pa/Le.nti>  don't  have  anything  eZiz  othoA  than  balnq  a 
poAznt,  and  that  u>  theJji  only  iAo-ntiXy,  thoJji  wholo.  mntd.     The.y 
have,  got  to  hotd  on  to  the  kid  ^omehoiA},   even  though  he  -ij>   100  mtZeA 
aiMiy.     But  I  tAy  to  gtve  them  something  back  tf^  I  am  planning  to 
pafuue  termination  o{,  theifi  pa/ienta-i  nlght6,  which  would,    {^fiom  theJJi 
point  0^  vieui,   take  away  the  only  identity  they  have  got  in  living. 
So  I  -iay  to  them,   "Vou  really  count  oj>  a  pexAon.     What  can  we  do 
to  help  you  survive  and  make  you  {^eeJL  good  about  youn>eZiV'    Perhaps 
I  can  hetp  them  to  develop.     Maybe  it' i  going  back  to  school.     Maybe 

it'-i)  getting  them  an  on-the-job  Plaining  job,  i>o  they  begin  to  i,ee 
that  they  are  people  and  they  don't  need  the  kid6   any  mo^e  to  be 
alive.     Thoi,e  ojte  the  oneM  that  I've  6een  moving  toward  the  point, 
OK  having  reached  the  point,   oi  being  able  to  consent  to  termination. 
Becaoie  then  they  ^eel  that  they  don' t  have  to  hang  on  to  the  child, 
04  i^  the  child  were  their  li^e  preserver. 


How  to  Prevent  Revocation  of  Consent 

In  some  states  (but  not  all) ,  the  parent  cannot  revoke  consent  if 
the  child  is  already  in  an  adoptive  home.   In  foster-adopt  or 
foster  parent  adoptions,  the  child  is  already  placed  in  his  pro- 
spective adoptive  home.   Depending  on  statutes  in  your  state,  a 
revocation  may  not  be  possible  following  voluntary  relinquishment. 
When  the  agency  believes  that  a  parent's  capacity  is  limited,  or 
that  the  decision  to  revoke  is  impulsive  or  capricious,  coordina- 
tion between  worker  and  state  adoption  department  can  expedite  the 
placement  process. 
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4 . 3   Termination  of  Parental  Rights  Without  Parental  Consent 

Many  parents  refuse  to  relinquish  their  rights  because  they  remain 
unaware  of  their  incapacity  to  provide  for  their  child,  even  after 
intensive  casework  service.   They  continue  genuinely  to  feel  that 
they  can  be  adequate  parents.   Other  parents  are  aware  that  their 
reasons  for  refusing  to  consent  are  unrelated  to  concern  for  the 
child,  but  even  so  cannot  bring  themselves  to  voluntarily  relinquish 
their  rights.   Perhaps  they  need  to  have  the  court  take  responsibility 
so  that  they  can  hold  the  court,  rather  than  themselves,  responsible 
for  the  loss  of  their  child.   Parents  passively  cooperate  in  termina- 
tion of  their  parental  rights  by: 

•  revealing  to  you  information  that  prevents  return  of  the  child; 
■   failing  to  respond  to  obvious  and  simple  expectations; 

•  forthrightly  stating  that  they  will  not  fight  a  termination  pro- 
ceeding in  court. 

Four  Grounds  for  Terminating  Parental  Rights  without  Parental  Consent 

Poorly  functioning  parents  usually  fall  into  one  or  more  of  four 
general  categories:   desertion,  abandonment,  condition,  conduct. 
The  following  discussion  describes  the  kinds  of  situations  that 
each  ground  includes,  and  the  kinds  of  information  that  might  be 
necessary  evidence  to  prove  the  grounds  in  court. 

Not  all  states  have  statutes  that  deal  with  termination  of  parental 
rights.   Others  have  statutes  that  deal  with  some,  but  not  all, 
of  the  grounds  discussed  in  this  section.   It  is  beyond  the  scope 
of  this  manual  to  describe  each  state's  statutes  on  termination  of 
parental  rights,  so  the  following  discussion  must  be  used  in  con- 
junction with  specific  statutory  provisions  in  your  state.   If  your 
state  statutes  do  not  provide  for  these  four  categories,  legislative 
revision  may  be  indicated. 

NOTE:   Although  the  term  "termination  of  parental  rights"  is  used  in  this 
Handbook,  some  states  use  alternative  terminology  such  as  "depriva- 
tion of  parental  rights."   Others  suggest  "termination  of  the 
parent-child  relationship." 

4.31   Parental  Desertion  ^ 

There  is  no  statutory  distinction  between  desertion  and  aban- 
ment  in  many  states.   In  those  states  in  which  a  distinction  is 
made,  desertion  generally  refers  to  a  lack  of  meaningful  contact 
between  parent  and  child  for  a  given  period  of  time  (such  as 
one  year).   Parental  absence  or  lack  of  meaningful  contact  for 
the  specified  time  is  usually  enough;  unlike  parental  abandonment, 
there  is  typically  no  additional  requirement  of  evidence  that 
the  parent  intended  to  give  up  contact  with  the  child  forever. 


89 


The  following  are  typical  situations  in  which  a  desertion 
allegation  may  be  appropriate. 

•  Absence:   The  whereabouts  of  the  parents  is  unknown,  per- 
haps even  at  the  time  the  child  welfare  agency  initially 
becomes  involved.   Parents  may  have  left  the  child  with  a 
neighbor,  babysitter,  or  relative  and  subsequently  disappear- 
ed.  Or  many  times  divorced  fathers  have  been  gone  for 
years  before  the  child  even  enters  foster  care. 

•  Incidental  contact  only:   The  parent  is  gone  for  months  at 
a  time,  returns  briefly,  then  leaves  again,  or  the  parent 
remembers  the  child  at  Christmas  and  birthdays  and  maybe 
visits  the  child  two  or  three  times  a  year,  but  never  pre- 
sents a  concrete,  realistic  plan  for  regaining  the  child's 
custody.   Many  states  consider  these  visits  to  be  incidental 
contacts,  which  are  not  sufficient  to  maintain  the  parent's 
legal  hold  on  the  child. 


Refer  to  Chapter  1,  Section  1.3,  Parental  Absence,  p.  16, 
Chapter  2,  Section  2.5,  Out-of-State  Parents,  p.  59,  and 
Chapter  4,  Section  4.1,  Resolving  the  Rights  of  Biological 
and  Legal  Fathers,  p.  82. 

Information  that  May  be  Needed  to  Establish  a  Desertion  Case: 

•  Evidence    that  the  parent  has  been  absent,  or  has  had 
only  incidental  contacts  with  the  child,  for  the  period  of 
time  necessary  in  your  state  to  establish  a  desertion 
case.   This  information  is  usually  found  in  child  welfare 
agency  records,  or  in  testimony  by  friends,  neighbors, 
foster  parents,  and  others. 

•  A  chronological  record  of  all  search  activities,  if  the 
parent's  whereabouts  is  unknown.   To  obtain  this,  you 
will  need  to  conduct  an  exhaustive,  formal  search  for 
the  parent.   Refer  to  Section  4.33,  p.  91. 

•  If  the  parent  has  been  found  as  a  result  of  the  search,  be 
prepared  to  show  why  termination  is  a  better  plan  for  the 
child  than  restoration. 
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4. 32  Parental  Abandonment 

Abandonment  refers  to  the  parent's  act  of  leaving  the  child, 
with  the  intent,  shown  by  statements  or  behavior,  to  ab- 
dicate all  further  obligations  and  responsibilities  for  the 
child.  Most  states  have  a  waiting  period  (often  6  months) 
between  the  time  the  child  was  abandoned  and  the  time  that 
a  petition  may  be  filed. 

•  Abandonment  may  be  the  appropriate  allegation  for  the  baby 
left  in  the  hospital  after  the  mother  disappears,  leaving 
a  fictitious  name  on  the  birth  certificate,  or  for  the 
baby  left  on  someone's  doorstep  with  a  note  from  the  mother 
stating  that  she  cannot  ever  provide  for  him,  etc. 

•  Abandonment  may  also  be  the  appropriate  allegation  if  the 
child  has  been  placed  by  the  parent  in  a  destructive  in- 
dependent adoptive  placement.   Refer  to  Chapter  3,  Section 
3.3,  Independent  Adoptions,  p.  68. 

Information  that  May  be  Needed  to  Establish  an  Abandonment 
Case; 

•  Information  that  the  parent  has  been  absent  for  the  nec- 
essary period  of  time  given  in  your  state  statute; 

•  Testimony  and/or  police  records  from  the  first  person  who 
found  the  child  and  the  circumstances  surrounding  the 
discovery; 

•  A  written  document  from  the  parent  showing  that  he  never 
plans  to  return  and  resume  care  of  the  child.   Testimony 
by  the  person  to  whom  the  parent  gave  the  child  is  also 
evidence  of  abandonment  if  the  parent  told  the  caregiver 
that  he  never  planned  to  return; 

•  Hospital  records  showing  that  the  mother  left  without  the 
child  and  has  not  been  in  contact  since; 

•  Evidence  that  the  identity  of  the  parent  is  unknown,  despite 
diligent  searching. 

Conduct  an  exhaustive,  formal  search  for  the  parent,  and 
keep  a  chronological  record  of  all  search  activities. 
Refer  to  Section  4.33,  How  to  Conduct  a  Search  for  Absent 
Parents,  p.  91. 
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4. 33  How  to  Conduct  a  Search  for  Absent  Parents 

If  the  parents'  whereabouts  are  unknown,  it  may  be  necessary 
in  your  state  to  conduct  an  extensive  search  for  the  parent 
or  parents,  even  if  it  duplicates  previous  search  efforts. 
Hypothetically,  it  would  be  possible  to  search  for  someone 
indefinitely,  contacting  every  possible  source  in  all  50  states. 
Of  course,  this  is  both  grossly  impractical  and  unnecessary. 
Once  you  have  employed  resources  within  the  local  community 
and  state,  or  within  another  city  if  you  have  good  reason  to 
believe  the  parent  is  residing  there,  your  obligation  has 
probably  been  met. 

•  Send  a  registered  letter,  return  receipt  requested,  deliver 
to  addressee  only,  to  the  parent  at  all  previous 
addresses  known,  even  if  you  feel  sure  that  the  parent 

is  no  longer  residing  there.   Include  letters  to  the 
parent  in  care  of  all  relatives,  friends,  or  employers 
whose  addresses  are  known. 

If  you  have  reason  to  believe  that  a  parent  may  be 
residing  in  another  city  but  you  are  unable  to  determine 
an  exact  address,  send  a  letter  to  the  parent  addressed 
"general  delivery"  for  that  city. 

•  Write  to  the  public  utility  companies  -  electricity,  gas, 
water,  telephone  -  in  the  city  where  the  parent  was  last 
known  to  reside. 
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If  a  parent  is  of  Indian  heritage,  and  you  know  what 
tribe,  contact  the  Bureau  of  Indian  Affairs. 

•  In  some  states,  the  welfare  department,  attorney  general's 
office,  or  other  agency  maintains  a  central  information 
unit  to  collect  support  from  separated  or  divorced  parents. 
Find  out  if  they  have  an  agreement  with  your  agency  to 
share  information  about  absent  parents. 

•  Call  or  write  to  the  state  department  that  registers  motor 
vehicles.   It  may  provide  addresses  for  all  licensed 
drivers  within  the  state.   It  helps  greatly  if  you  can 
supply  full  name  and  date  of  birth. 

•  Request  in  writing  a  records  check  from  the  state  police 
and  appropriate  county  and  city  law  enforcement  agencies. 
Also  contact  the  Federal  Bureau  of  Investigation,  Records 
Department,  Washington,  D.C. 

•  If  you  have  the  parent's  social  security  number,  write  to 
the  state  unemployment  office. 


92 


•  With  or  without  a  social  security  number,  you  can  address  a 
letter  contained  in  an  unsealed  envelope  to  the  parent,  en- 
closed with  your  request  that  it  be  forwarded,  and  mail  it  to: 

Social  Security  Admin^-stration 
Bureau  of  Data  Processing 
Baltimore,  Maryland   21232 

and  they  will  forward. 

•  If  the  parent  has  been  in  prison  or  you  believe  that  he 
might  be,  call  or  write  the  state  prison. 

•  If  the  parent  has  a  history  of  mental  illness,  contact  the 
state  hospital. 

•  If  the  parent  has  gone  to  a  community  college  or  university 
write  a  letter  to  the  parent  in  care  of  the  school,  and 
the  school  will  forward  it. 

•  If  you  have  reason  to  believe  a  parent  has  ever  belonged 
to  a  particular  labor  union,  call  or  write  giving  the 
name  of  the  last  known  employer. 

•  Within  the  local  community  -  especially  if  it  is  a  large 
one  -  check  the  telephone  directory  (believe  it  or  not, 
people  have  been  found  that  way!)  and  the  city  or  county 
directory.   Also  try  directory  assistance  for  new  listings 
and  cities  out  of  state. 

•  If  the  parent  has  been  on  public  assistance  and  you  have 
reason  to  believe  he  is  residing  in  a  particular  city, 
check  the  Micro-Fiche  and/or  contact  the  local  public 
assistance  agency. 

If  the  parent  is  found,  re-evaluate  your  decision  to  terminate 
his  rights.   Should  you  return  the  child  if  the  parent  is 
found,  states  his  desire  to  have  his  child  back,  and  is  operat- 
ing above  the  minimum  sufficient  level?  The  answer  will  depend 
on  the  child's  current  situation.   If  the  child  has  no  psycho- 
logical foster  parent  ties  and  wants  to  go  home,  restoration 
of  the  family  may  be  the  best  solution.   Refer  to  Chapter  1, 
Section  1.3,  Parental  Absence  ,  p.  16. 

If  termination  is  still  the  best  plan,  finding  the  parent  al- 
most certainly  does  not  negate  the  allegation  of  desertion. 
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If  the  parent  is  not  found,  state  practice  may  require  you  to 
assist  in  publishing  sununonses  to  the  absent  parent  to  appear 
at  the  court  hearing.   Check  with  appropriate  legal  persons 
to  find  out  about  the  procedure  for  publishing  summonses  in 
your  state.   Refer  also  to  Chapter  5,  Section  5.5, 
Summonses  and  Subpoenas,  p.  112. 

4 . 34  Parental  Condition 

Generally,  to  be  grounds  for  termination,  the  condition  of  the 
parent  must  be  diagnosable,  irremediable,  and,  especially,  so 
incapacitating  that  it  prevents  the  parent  from  caring  for 
the  child.   A  diagnosed  condition,  per  se,  may  not  convince 
the  court  to  terminate  without  specific  behavioral  evidence 
of  the  incapacity  of  the  parent.   The  following  are  parental 
conditions  that  may  be  grounds  for  termination  of  parental 
rights. 

•  Physical  Condition  can  be  grounds  for  termination  only  in 
unusual  circumstances.   For  example,  the  parent  suffered 
a  progressive,  debilitating  neurological  disorder  that 
was  untreatable.   Refer  to  Chapter  1,  Section  1.41, 
Physical  Illness,  p.  21. 

•  Mental  Deficiency  refers  to  intellectually  limited  parents. 
In  considering  incapacity,  caseworkers  have  a  major  re- 
sponsibility to  enlist  help  for  the  parent  so  the  child 
can  return  home.   Only  if  this  is  impossible  should  term- 
ination be  considered.   Refer  to  Chapter  1,  Section  1.42, 
Low  Intelligence,  p.  22. 

•  Alcoholism  and  druf  addiction  refers  to  chronic,  serious 
alcoholics  or  addicts.   Refer  to  Chapter  1,  Section  1.43, 
Drug  and  Alcohol  Addiction,  p.  24. 

•  Mental  Illness  refers  primarily  to  psychotic  and  schizo- 
phrenic parents.   Refer  to  Chapter  1,  Section  1.44,  Mental 
Illness,  p.  24. 

•  Emotional  Illness  refers  primarily  to  psychopaths,  socio- 
paths, or  those  suffering  from  a  character  disorder  of 
such  severity  that  they  cannot  adequately  meet  the 
emotional  needs  of  their  child.   Refer  to  Chapter  1, 
Section  1.45,  Emotional  Illness,  p.  25. 
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Information  that  May  be  Needed  to  Establish  a  Condition  Case: 

•  Diagnosis  of  the  condition  by  one  or  more  physicians, 
psychiatrists,  or  psychologists.   Diagnosis  by  an  expert 
is  usually  considered  legal  evidence  that  the  parent 
actually  has  the  condition. 

If  the  parent  refuses  to  submit  to  an  examination,  consult 
with  legal  persons  about  requesting  the  judge  to  order  an 
examination.   Refer  to  Chapter  5,  Section  5.65,  Expert 
Evaluations,  p.  120. 

•  Prognosis  of  the  condition  by  one  or  more  physicians, 
psychiatrists,  and/or  psychologists  that  the  condition 

is  unlikely  to  change  during  the  time  that  the  child  needs 
the  parent  to  be  a  parent. 

•  Evidence  of  incapacity,  to  establish  that  the  condition  so 
ihcapacitates  the  parent  that  he  cannot  care  for  the  child. 
Possible  sources  of  such  evidence  are  child  welfare  agency 
records,  and  observations  of  street  clinic  workers,  home- 
makers,  neighbors,  caseworkers,  and  others,  who  can  testify 
that  specific  behavior,  detrimental  to  the  child,  occurred 
at  a  specific  time  and  place. 

4. 35  Parental  Conduct 

Typical  conduct  cases  are  those  in  which  parents  have  no 
clinically  diagnosable  condition,  but  they  can  not  or  will 
not  provide  adequate  care  for  their  children.   Cases  of 
physical  abuse  and  sexual  molestation  are  also  included  in 
this  category. 

Abuse  and  Sexual  Molestation 

Statutes  vary  so  widely  in  dealing  with  abuse  as  grounds  for 
terminating  parental  rights,  that  there  are  limited  guide- 
lines for  what  kinds  of  situations  may  be  cause  for  termina- 
tions.  In  general,  however,  such  cases  must  show  that  abuse 
has  actually  occurred,  and  that  it  is  likely  to  occur  again 
if  the  child  returns  home.   Refer  to  Chapter  1,  Section  1.55, 
Physical  Abuse,  p.  28. 

Information  that  May  be  Needed  to  Establish  an  Abuse  or  Sexual 
Molestation  Case: 

•  Documented  evidence  that  abuse  occurred.   A  criminal  con- 
viction for  child  abuse  is  such  evidence.   In  most  states, 
doctors  are  legally  obliged  to  testify  in  an  abuse  case 

if  they  suspect  the  child's  injuries  were  inflicted  by  the 
parent. 
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NOTE:   Criminal  trials  are  conducted  under  the  "beyond  a  reason- 
able doubt"  standard  of  proof.   In  a  termination  of  parental 
rights  hearing,  which  is  a  civil  (as  opposed  to  criminal) 
proceeding,  the  standard  of  proof  is  usually  "preponderance 
of  competent  evidence,"  which  is  a  lesser  standard  of  proof. 
Therefore,  it  is  possible  that  an  abuse  charge  will  be  dis- 
missed in  criminal  court  for  lack  of  evidence,  but  that 
same  evidence  will  be  sufficient  to  sustain  litigation 
involving  parental  rights. 

•  Expert  testimony  that  the  abusing  parent  is  likely  to  abuse 
again.   This  testimony  is  difficult  to  obtain.   Many 
psychiatrists  and  psychologists  are  unwilling  to  make  such 

a  prognosis,  and  most  parents'  attorneys  will  advise  parents 
not  to  submit  to  an  evaluation.   A  courtroom  prognosis  may 
be  possible,  but  it  takes  an  unusually  self-assured  expert 
to  agree  to  do  this,  as  his  judgment  is  certain  to  be 
impugned  by  the  parent's  attorney.   Refer  to  Chapter  5, 
Section  5.65,  Expert  Evaluations,  p.  120. 

•  Testimony  by  lay  witnesses  who  have  observed  abusive  be- 
havior and  can  testify  specifically  about  what  they  saw. 

•  Testimony  of  the  child  himself.   For  obvious  reasons,  this 
testimony  would  be  used  only  as  a  very  last  resort. 

•  Specific  behavior  and  language  that  you  personally  have 
observed. 

•  Medical  records  of  past  injuries  to  the  child,  including 
photographs  and  X-rays,  if  available. 

•  Appropriate  excerpts  from  the  case  record,  and  detailed 
summary  of  relevant  events. 

Neglect  and  Refusal  to  Provide  for  the  Child 

Most  conduct  cases  fall  within  this  category.   Typically  these 
cases  involve  multi-problem  families,  in  which  parents  have 
no  clearly  diagnosable  condition,  but  the  sum  of  all  their  prob- 
lems brings  the  parents  below  the  minimum  sufficient  level. 
Refer  to  Chapter  1,  Section  1.5,  Parental  Conduct,  P-  26. 


Information  Needed  to  Establish  a  Neglect  Case: 

•  The  parent  should  be  involved  in  a  structured  treatment  pro- 
gram before  the  child  welfare  agency  decides  to  go  forward 
with  a  tennination  of  parental  rights  petition.   Therefore, 
you  should  first  complete  all  the  work  outlined  in  Chapter  2, 
How  to  Structure  a  Treatment  Program,  p.  35.   Only  if  the 
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treatment  program  fails,  and  it  is  clear  that  the  parents 
cannot  provide  a  home  for  the  child,  is  a  termination 
case  appropriate.   Your  documented  casework  effort  to 
help  the  parents  create  an  adequate  home,  and  the  parents' 
failure  to  respond,  also  well  dociamented,  may  be  essential 
evidence  in  court  to  establish  a  termination  case  on  the 
grounds  of  parental  conduct. 

4. 36   Comparisons  and  Combinations  of  the  Four  Grounds  for  Termina- 
tion 

Comparison  of  Condition  and  Conduct 

•  Condition  cases  require  a  specific,  diagnosable  condition, 
such  as  mental  illness  or  mental  deficiency,  which  prevents 
the  parent  from  caring  adequately  for  his  child.   Conduct 
cases  do  not  have  this  requirement. 

•  Conduct  cases  are  harder  to  prove,  because  you  must 
establish  that  the  parents  have  been  given  every  reason- 
able opportunity  to  become  adequate  parents,  and  that  they 
have  failed.   Documented  evidence  of  agency  effort  and 
the  parents'  failure  must  be  very  strong. 

Comparison  of  Desertion  and  Abandonment 

•  Abandonment  requires  evidence  of  intent  never  to  return. 
Desertion  does  not. 

•  Desertion  and  abandonment  may  have  different  waiting  per- 
iods (for  example,  1  year  for  desertion,  6  months  for 
abandonment) . 

How  to  Combine  the  Grounds 

•  Conduct  and  condition  cases  can  be  combined.   A  petition 
can  include  evidence  of  both  parental  condition  and  con- 
duct to  establish  the  incapacity  of  the  parent.   This  is 
especially  useful  if  you  do  not  have  enough  evidence  of 
either  conduct  or  condition  to  establish  a  conclusive  case, 
but  the  combination  of  evidence  points  strongly  to  parent- 
al incapacity. 

In  deference  to  the  parent,  if  a  condition  is  diagnosable, 
unresolvable,  and  prevents  the  child  from  being  raised  with 
his  parents,  the  parent  should  not  be  involved  in  a  com- 
plex treatment  plan  to  establish  his  lack  of  performance 
when  the  untrea table  condition  is  causing  the  failure. 


• 
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This  is  like  making  a  one-legged  man  run  a  foot  race  to 
prove  he  can't  win.   Conversely,  if  you  have  been  working 
with  a  parent  for  years  and  have  a  very  solid  conduct  case, 
it  may  be  unnecessary  to  run  the  parent  through  a  battery 
of  tests  to  show  that  he  has  an  irremediable  condition. 
In  this  instanc'e,  such  testing  would  be  unnecessary 
harrassment . 

Desertion  can  be  combined  with  either  conduct  or  condition 
or  both.   This  is  appropriate  if  the  deserting  parent  is 
found  and  proves  unsuitable  not  only  on  desertion  grounds 
but  on  conduct  and/or  condition  grounds  as  well. 

Desertion  is  usually  easier  to  prove  than  conduct  or  con- 
dition, and  busy  D.A.'s  may  wish  to  go  to  court  on  desertion 
grounds  alone,  even  though  there  is  evidence  of  unfitness 
because  of  conduct  or  condition.   In  this  case,  insist  that 
all  admissible  evidence,  under  any  grounds,  be  included, 
to  make  as  strong  a  case  as  possible. 
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Caseworker  Notes: 
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CSD  refers  to  a  child  welfare  agency. 
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CHAPTER  5 


HOW  TO  PREPARE  A  TERMINATION  CASE 


Where  you  are  on  the  decision  tree; 

•  You  have  decided  the  child  is  unlikely  ever  to  go  home  (Chapters  1 
and  2). 

•  You  have  decided  that  adoption  is  the  best  alternative  permanent 
plan  for  the  child  (Chapter  3) . 

•  You  have  decided  to  pursue  termination  of  parental  rights  in  court 
in  order  to  free  the  child  for  adoption,  probably  because  the 
parent  has  refused  to  consent  to  termination  of  parental  rights 
(Chapter  4) . 

•  This  chapter  provides  background  information  on  the  court  system, 
and  explains  the  caseworker's  tasks  in  helping  legal  personnel 
prepare  the  case. 

The  material  presented  here  is  very  general.   To  a  large  extent, 
local  procedures  and  practices  determine  how  court  action  is  in- 
itiated, and  who  is  responsible  for  each  step.   It  will  be  nec- 
essary for  each  state  to  adapt  this  material  to  conform  to  its 
own  legal  practices.   In  addition,  when  you  are  involved  in  a 
termination  case,  it  will  be  useful  for  you  to  meet  with  your 
district  attorney  to  obtain  information  on  court  procedures  in 
your  community,  the  rules  of  evidence,  and  how  the  district  attorney 
expects  your  help. 
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This  chapter  includes: 

5.1  Background 

5.11  Termination  Hearings 

5.12  Wardship 

5.13  District  Attorney's  Role 

5.14  Child's  Attorney's  Role 

5.15  Parents'  Attorney's  Role 

5.16  Caseworker's  Role 

5.17  Parent-Child  Visiting  During  Termination  Proceedings 

5.2  Court  Letters 

5.3  Petitions 

5.4  Hearing  Dates  and  Postponements 

5.5  Stmimonses  and  Subpoenas 

5.51  Summonses 

5.52  Subpoenas 

5.6  Evidence 

5.61  Kinds  of  Evidence 

5.62  Hearsay 

5.63  The  Case  Record  as  Evidence 

5.64  Outside  Agency  Records  as  Evidence 

5.65  Expert  Evaluations 

5.66  Depositions  and  Interrogatories 

5.67  Criminal  Behavior  as  Evidence 

5.7  Witnesses 

5.71  Expert  Witnesses 

5.72  Testimonial  Privileges 

5.73  Lay  Witnesses 

5.74  How  to  Prepare  Witnesses 

5.75  How  to  Prepare  Caseworker  Testimony 

5.76  Conduct  on  the  Witness  Stand 

5.8  Court  Decisions 

5.9  Appeals 

5.91  Persons  Who  Have  the  Right  to  Appeal 

5.92  Notice  of  Appeal 

5.93  The  Record  on  Appeal 

5.94  Appellate  Court  Briefs 

5.95  Oral  Arguments 

5.96  The  Scope  of  Review 

5.97  The  Written  Opinion 

5.98  Other  Steps  in  the  Appellate  Process 


5. 1  Background 

The  following  material  supplies  useful  information  to  caseworkers 
who  are  approaching  the  court  system  with  a  potential  termination 
of  parental  rights  case  and  are  unfam:j.liar  with  legal  institutions 
and  personnel. 
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5.11     Termination  Hearings 

Termination  hearings  decide  whether   to   terminate   the  parents' 
rights   to   the  child  pursuant   to   the   state's   termination 
statute. 

The  following  may  be   "parties"    to   the  hearing: 

•  the   parents    (usually  represented  by  an  attorney) ; 

•  the   state    (often  represented  by  a  district  attorney  or 
county  attorney) ; 

•  the  child    (sometimes   represented  by  a  child's  attorney 
or   a  guardian  a_d   litem) ; 

•  the  child  welfare  agency  may  or  may  not  be  a  party.      Refer 
to   Section   5.16,    Caseworker's  Role,    p.    108. 

•  A  few  states   consider  foster   parents  a  party   in   some 
circumstances. 

A  termination  hearing   is  a   civil    (as  opposed   to   criminal)   pro- 
ceeding. 

It   is  heard  by  a   judge,   who  makes  a  determination  on   the   case; 
termination  hearings  are  not  heard  by  a  jury. 


Box  5- A     ToAmincutcon  He-CUtlngi 

A  lawyoA.  n.ejmaJik6.    .    . 

Tht  pftincA-paZ  concoAn  o^  thz  kzjxftinQ  -Li>  to  fiiiach  a  dtipoi-itlon  that 
-Li  -In  thz  h(ii>t  inteAUtd  o{)  tkz  dnAJtd,    bat  tho^ie,  ccu,2J>,  lA^hcn  thuj 
oAQ,  contuttd,   may  not  be,  diipai-iitonate,  i.nquAJu.eJ>  ai  to  what  that 
iYitQAzi>t  ti.     The,  pa/iawU,  Mill  typtcatly  be  ^2.pA2M2.yited  by  an  attofimy 
u)ho  u)-itt  do  hii,   bej,t  to  dtipfwve.  thz  oLttQattoni,  o{j  tho,  peXttlon,   du>- 
cAedit  LCitneA-ieJ,,  -including  you,   and  otheAuMj>e  peAMiade  the  couAt  that 
the  paAental  fiight^i  o^  kii  ctienti  ihouZd  be,  pKe^eAve,d.     The  dl6tAict 
attorney  Mill  be  txytng  to  accomptu>h  the,  exact  oppo-i-ite  o{^  what  the 
poAentA'  attofiney  -Li  tAy-ing  to  accomptiih.     The  child' i,  attofinzy   {-i^^ 
the/ie  -U,  one]  may  -i-ide.  wtth  one  on.  the  otheA  on.  neJMieA  o^  the  otkeA 
attonneyi  on  a  g-ivcn  -Li^ue.     It  -Li  not  uncommon  ^on.  the  heoAing  to 
IxLit  two  on  thAce  day6,  with  aJil  the  tn,apptng6  o^  a  (^ulZ-blown  civtl 
tAial. 

Them^one,  -it  -Li  cnltical  that  you  be  we.iI.  pnepaned  ^on  6uch  a  heaxing. 
The  extent  to  which  you  have  pn.epaAed  -  the  condition  of,  the  cai>e 
necond,   youn  docuumntation  o^  event6,   youn.  ab-itity  to  nound  up  witnej>se^ 
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and  oth2AMUJ,e.  aid  the  dlitAlct  attofimy  [and/ on.  thu  ckiZd'-i>  attonmy 
and  the,  couJit]   -  wtlZ  probably  decide  the  outcome . 


5.12  Wardship 

It  Is  necessary  to  determine  whether  your  state  requires  that 
a  child  be  a  ward  of  the  court  before  a  termination  hearing 
can  occur.   If  it  does,  your  agency  will  need  to  obtain  ward- 
ship before  continuing  further  with  plans  for  termination. 

5.13  District  Attorney's  Role 

The  district  attorney  (or  county  attorney)  represents  the 
state,  and  therefore  he  probably  does  not  represent  the  child 
or  the  child  welfare  agency.   He  may  choose  to  provide  the 
child  welfare  agency  with  advice  on  legal  matters,  and  the 
worker  may  function  as  the  D.A.'s  legal  investigator,  but  he 
does  not  represent  the  child  welfare  agency.   The  state  (or,  in 
some  states,  the  child)  is  the  "moving  party"  in  a  termination  of 
parental  rights  case,  i.e.,  the  state,  in  effect,  proceeds  against 
the  parent. 

The  district  attorney  may  be  the  lawyer  you  consult  on  whether 
a  cape  for  termination  of  parental  rights  can  be  proved.   He 
or  she  will  review  the  evidence  available,  together  with  your 
state's  termination  statute  and  case  law,  to  make  a  judgment 
as  to  whether  it  is  worthwhile  to  proceed.   The  district 
attorney  may  draft  the  petition,  file  it,  arrange  for  service 
of  the  petition  wnd  summonses  to  the  parents,  and  prepare  for 
and  conduct  the  hearing  to  prove  the  allegations  of  the  petition. 

How  to  Help  the  District  Attorney 

Right  or  wrong,  in  most  cases  you  will  have  to  acquiesce  to 
the  judgment  of  the  district  attorney  not  only  on  whether  there 
is  enough  evidence  to  file  a  petition,  but  also  on  each  legal 
decision  that  needs  to  be  made  preceding  and  during  the  hear- 
ing.  So  it  is  essential  that  you  supply  him  or  her  with  as 
much  material  as  possible  about  the  case. 

•  Case  record.   Xerox  the  entire  case  record  for  the  district 
attorney  and  deliver  it  personally,  if  he  requests  it  and 
if  doing  so  will  not  violate  confidentiality.   Be  sure  that 
the  case  record  is  in  good  condition.   Refer  to  Section  5.63, 
The  Case  Record  as  Evidence,  p.  115. 

•  Witnesses.   Provide  the  district  attorney  with  a  list  of 
everyone  who  is  willing  to  testify,  and,  specifically, 
what  the  content  of  their  testimony  will  be.   Refer  to 
Section  5.7,  Witnesses,  p.  124. 
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Provide  other  material  promptly,  when  requested. 

In  some  states,  legal  professionals  have  prepared,  or  are 
preparing,  manuals  for  attorneys  and  paraprof essionals  who 
represent  parties  in  juvenile  dependency  proceedings.   The 
National  Center  for  Child  Advocacy,  Children's  Bureau,  is 
funding  legal  practice  manuals  in  a  number  of  states.   To 
find  out  if  your  state  has  such  a  manual,  you  may  contact 
the  state  department  of  social  services,  the  state  bar 
association,  or  your  regional  Children's  Bureau  Specialist, 
Department  of  Health,  Education,  and  Welfare,  Administration 
for  Children,  Youth,  and  Families.   If  a  manual  for  your 
state  is  available,  try  to  ensure  that  the  district  attorney 
has  a  copy. 


Box  5-B    HdLpi.YiQ  tko,  V-U,t>vict  AttoAmy 

Mo6t  dUtAyict  attoAmy6  oAe  vzAy  buig,  and  theJji  oAexu  o^  zxpiAtLi>^ 
aA2.  uMMxtli)  In  cAAMinal  Hjcum  -  fiobbojvioji ,   assaalti,,  nxipu,   and  io  on. 
Jkzy  may  voJiy  wdiZ  know  tii66  about  teAmlnatlon  pKO(iQ,<idu,nQi>  than  you 
do,   and  6o  may  not  6hoM  mack  -iniJMil.  ^nthuA-ioAm  ^ofi  youA  teAmlnatlon 
ca^Q,.     AZ60,   a  buAy  dU>tAict  attofinny,  waMi  no  llnAt-hand  knowledge. 
0^  the.  child  in  queJ>tion,  MilZ  not  ndcu^aAlly  ^eeX  the.  ^ame  ange.ncy 
you  do  to  achieve,  a  peJimane.nt  plan.     Jact^uZ  bat  peAAAj>te.nt,    {^fieqaent 
fiexnindeA^  and  fie.pe.ated  Inqaiftie^  on  ca^e.  fj;ioQfieJ>i>  oAe.  o^^ten  ne.ceA.i>aAy 
to  get  action  on  a  pafvticaian.  ca6e.. 


5.14  Child's  Attorney's  Role 

The  child's  attorney  represents  the  child.   His  purpose  is  to 
ensure  that  the  decision  of  the  judge  is  in  the  best  interests 
of  the  child.   If  there  is  a  child's  attorney  in  the  case,  he 
or  she  takes  on  many  of  the  district  attorney's  functions, 
and  you  will  probably  work  with  the  child's  attorney,  rather 
than  the  district  attorney,  on  preparation  for  the  hearing. 

The  question  of  whether  a  child  has  a  right  to  an  attorney  of 
his  own  at  a  termination  hearing  is  handled  differently  in 
each  state. 
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Advantages  of  Child's  Attorney; 

Caseworkers  with  experience  in  terminations  consider  a  child's 
attorney  to  be  essential. 

•  Shared  decision  making.   The  independent  viewpoint  of  a 
child  advocate,  outside  the  social  work  profession,  who  can 
look  at  the  rights  of  the  child  from  a  legal  standpoint, 

is  of  inestimable  value  in  a  decision  so  permanent  and  of 
such  importance  to  the  child.   It  should  be  shared,  made 
with  the  consultation  of  as  many  people  as  possible  who 
can  contribute  their  professional  knowledge  and  reasoned 
judgment  to  the  issue.   Refer  to  Introduction,  Section  0.5, 
Shared  Decision-Making,  p.   7. 

•  Best  interests  of  the  child.   If  the  parents  are  basing 
their  defense  on  the  notion  that  the  child  welfare  agency 
did  not  work  intensively  with  them,  did  not  give  them  a 
fair  chance  to  prove  themselves,  the  child  needs  his  own 
attorney  to  keep  the  issue  focused  on  the  child's  interests. 
If  in  fact  the  agency  was  less  than  diligent,  and  did  not 
take  positive  steps  to  involve  the  parent  in  treatment,  but, 
meanwhile,  several  years  have  passed  and  the  child  is  inte- 
grated into  another  home  which  should  become  a  permanent 
placement  for  him,  it  is  important  that  the  court  focus 

on  the  child's  interests  and  not  on  whether  the  agency  or 
the  parents  were  at  fault. 

Refer  to  Case  Example  1-B,  A  Child  Adopted  by  Her  Foster 
Parents,  p.  19.   In  this  case,  the  behavior  of  neither  the 
agency  nor  the  mother  was  beyond  reproach.   The  mother  had 
made  no  effort  to  regain  her  child  during  the  three  years 
Sheila  was  in  foster  care.   On  the  other  hand,  the  agency 
had  made  little  effort  to  locate  the  mother  and  involve 
her  in  treatment.   The  child's  attorney  was  in  a  position 
to  say  that  whatever  the  shortcomings  of  the  agency  or  the 
mother  may  have  been  in  the  past,  the  best  interests  of  the 
child  now  were  that  the  child  remain  with  her  foster  par- 
ents, because  four-year-old  Sheila  had  been  with  them  for 
the  past  three  years,  considered  them  to  be  her  real  par- 
ents, and  they  had  provided  a  good  home  for  her  and  wished 
to  adopt  her. 

•  Older  children.   If  a  child  is  old  enough  (perhaps  at  least 
six  years  old)  to  express  his  own  desires  about  where  he 
wants  to  live,  he  should  have  his  own  attorney  to  represent 
his  wishes  at  the  termination  hearing.   Even  if  the  child's 
desire  is  based  on  a  fantasy  that  his  failing  parent  can 
provide  for  him,  he  has  a  right  to  have  his  wishes  heard 
and  considered  by  the  judge. 
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•  Pre-occupied  district  attorney.   A  child's  attorney  can 
take  much  of  the  work  of  case  preparation  from  the  district 
attorney.   So  it  is  very  useful  to  have  a  child's  attorney 
if  the  district  attorney  is  too  busy  or  preoccupied  with 
other  matters  to  do  an  adequate  job  in  court  for  the  child. 

•  Appeals.   If  a  judicial  decision  is  adverse  to  the  child, 
the  child's  attorney  may  be  in  a  better  position  to 
appeal  the  decision  than  is  the  district  attorney. 

How  to  obtain  a  child's  attorney: 

The  district  attorney  in  your  state  may  be  able  to  file  a 
motion  with  the  court  giving  reasons  why  the  child's  interests 
should  be  represented  separately  from  the  state's  in  this 
case.   The  judge  would  then  decide  whether  or  not  to  appoint 
one. 

If  the  district  attorney  will  not  draw  up  such  a  motion,  and 
you  feel  that  a  child's  attorney  is  essential,  you  may  be 
able  to  write  a  tactfully  worded  letter  to  the  judge,  ex- 
plaining why  you  think  the  child  needs  independent  counsel. 

Generally,  it  is  the  prerogative  of  the  judge  to  appoint  the 
attorney  by  himself,  without  consulting  others  on  a  parti- 
cular lawyer's  suitability.   It  is  to  the  child's  advantage 
to  have  counsel  experienced  in  juvenile  court  procedure,  who 
trusts  the  staff  providing  him  with  social  information.   If 
the  particular  local  court  system  approves,  the  child's 
worker  can  make  known  to  the  court  the  names  of  competent 
attorneys  who  are  willing  to  represent  children  in  termination 
of  parental  rights  proceedings.   The  judge  may  then  include 
those  names  on  a  list  from  which  appointments  are  made.   Some 
of  the  best  recruits  come  from  parents'  attorneys  in  previous 
cases  who  have  demonstrated  their  skill  by  their  performance 
in  court.   Many  attorneys,  after  representing  parents,  are 
receptive  to  the  prospects  of  representing  children. 

5. 15  Parents'  Attorney's  Role 

Most  states  provide  that  the  parents  have  a  right  to  counsel 
in  termination  of  parental  rights  proceedings.   A  right  to 
counsel  does  not  require  counsel,  but  it  preferable  to  have 
the  parents  represented  by  counsel  at  all  termination  pro- 
ceedings.  If  the  parents  are  divorced,  each  parent  may  need 
his  own  attorney.   There  may  be  unusual  occasions  in  which 
parents  specifically  waive  their  right  to  counsel. 

Parents'  whereabouts  are  unknown.   It  is  desirable  to  have 
a  parents'  attorney  present  at  the  hearing  even  in  desertion 
cases  where  parents'  whereabouts  are  unknown.   The  parents' 
attorney  can  assure  that  due  process  of  law  is  followed. 
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Later,  if  the  parent  appears  and  attempts  to  establish  that 
there  was  coercion  or  duress,  the  participation  of  the  defense 
attorney  can  be  security  for  the  adoptive  placement.   Because 
of  the  cost,  many  courts  are  reluctant  to  appoint  attorneys 
in  desertion  cases  where  notice  has  been  given  by  publication. 

5. 16  Caseworker ' s  Role 

At  the  point  that  the  legal  community  becomes  involved  in  the 
case,  your  role  as  caseworker  changes  substantially,  as 
attorneys  and  judges  will  make  the  decisions  governing  the 
conduct  of  the  case,  and  your  work  will  consist  of  helping 
them  to  the  extent  they  allow. 

Decisions  will  be  made  on  the  basis  of  legal  requirements  and 
possibilities,  rather  than  on  good  social  work  practices.   The 
two  do  not  necessarily  conflict,  but  there  may  be  occasions  in 
which  the  law  requires  actions  that  seem  harmful  to  parents 
or  children. 

In  spite  of  these  limitations,  successful  termination  cases 
nearly  always  depend  on  the  perseverance   and  astuteness  of 
the  caseworker.   The  caseworker,  who  sees  firsthand  the 
damage  that  delay  does  to  children,  is  the  most  highly  motivat- 
ed of  the  court  participants  to  have  the  hearing  take  place 
and  a  decision  reached.   Conversely,  it  is  in  the  parents' 
interests  that  the  decision  be  delayed  as  long  as  possible, 
and  you  can  expect  the  parents'  attorney  to  try  to  confound 
the  orderly  progression  of  events.   Your  tenacity,  tact,  and 
coordinating  ability  will  assist  greatly  in  overcoming  delays 
and  in  making  a  strong  case  for  termination. 

Caseworkers  serve  as  petitioners,  legal  investigators  to  the 
petitioner  (district  attorney,  juvenile  court,  and/or  child's 
attorney),  as  coordinators  of  activity,  and  as  witnesses  at 
the  hearing.   Specific  tasks  that  may  be  assigned  to  the  case- 
worker are  included  in  the  various  sections  of  this  chapter. 
They  are  summarized  in  the  Checklist  of  Tasks,  p.  137. 

5. 17  Parent-Child  Visiting  During  Termination  Proceedings 

It  may  be  best  to  discontinue  visits  following  the  signing  of 
the  termination  petition. 

If  visiting  does  continue,  children  and  foster  parents  will  re- 
quire on-going  support.   Foster  parents  who  care  for  children 
in  their  home  find  it  understandably  difficult  to  see  the 
child  subjected  to  visiting  experiences  that  appear  to  be  for 
the  purpose  of  "building  a  case."   It  is  asking  the  impossible  of 
foster  parents  to  maintain  a  facade  of  encouragement  in 
response  to  the  child's  anguish. 
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Under  these  stressful  circumstances,  foster  parents,  some- 
times feel  unable  to  keep  the  child  in  their  home  any 
longer,  even  if  they  have  had  the  child  for  a  long  time. 
Almost  daily  support  of  the  foster  parents  may  be  necessary 
to  maintain  the  placement  until  a  permanent. plan  can  be 
arranged. 

5. 2  Court  Letters 

Purpose: 

Once  you  have  decided  to  pursue  termination  of  parental  rights  for 
a  particular  case,  you  will  need  to  make  the  facts  of  the  case,  and 
the  reasons  for  your  decision  to  pursue  termination,  known  to 
appropriate  legal  persons.   This  is  done  by  means  of  a  court  letter, 
and  it  is  sent  to  the  juvenile  court,  district  attorney,  or,  if 
there  is  one,  the  attorney's  office  in  your  agency.   Its  clarity, 
accuracy,  and  completeness  will  be  crucial  factors  in  determining 
how  much  interest  the  case  receives  from  the  appropriate  legal 
agency. 

How  to  Write  a  Court  Letter: 

The  actual  writing  of  the  letter  is  often  preceded  by  telephone 
calls,  conferences  with  appropriate  legal  persons,  and  searches  for 
more  information.   Include  the  following: 

•  history  of  the  parents, 

•  history  of  the  children,  including  all  foster  care  placements, 
and  re-placements  with  their  parents, 

•  agency  efforts  to  reunite  the  family, 

•  involvement  of  the  family  with  other  agencies, 

•  original  jurisdiction  information, 

•  copies  of  written  reports,  such  as  psychiatric,  medical,  or 
psychological,  especially  if  the  writers  are  available  as 
witnesses, 

•  potential  witnesses  you  have  contacted  and  to  what  they  can 
testify, 

•  assessment  of  the  child's  adoptability  (refer  to  Chapter  3, 
Section  3.12,  Pre-Adoptive  Summaries,  p.  66), 

•  information  listed  under  Information  Needed  headings  in  Chapter  A, 
Sections  4.31,  p.  88,  4.32,  p.  90,  4.34,  p.  93,  and  4.35, 

p.  94. 
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•      If  additional   information   is   requested,    prepare  a  written 
addendum. 

After   you  have    sent    the   letter,    follow  up  with  phone   calls   and 
offers  of  assistance.      Refer   to   Section  5.13,   District  Attorney's 
Role,    p.    104. 

The   letter  may  be   sent    to   the   district   attorney,    juvenile   court,    or 
whoever   handles    terminations   in  your   area. 


Box  5-C     ¥oZloiA)-Up  on  CouAt  loXZuJiA 

A  C.CU,QM10flkQA  fincalZi).    .    . 

A^teA  I  knoM  tkz  dlstAlct  aXtofinzy  hai,  had  the.  couAt  lattoA  ioK  a.  wJeefe, 
I  caZl  kirn  up  and  iay,    "Gee,   you  have,  my  leJXeA,  Li,  th2Az  any  monz  In- 
^ofimation  you  mud?"     He  mlZ  6ay,   "I  haven't  even  looked  at  you/i 
leJXoA."     1  'Say,   "Can  you  glvz  me  any  ld2.a  0()  whdn  you.  mWL  be  a  tittZo, 
moH.li  f^anUIlan.  mXh  tliu?"     He  uuX£  6ay,   "I'll  havo.  it  by  mxt  Wedneidat/." 
So  I  put  it  down  on  my  cat^ndoA  and  on  Wddne^day  I  catt,   and  6ay,    "Havt 
you  beeM  able,  to  fizvlm  that?"     "Oh,    I'll  get  to  It  tkli>  af^teJinoon." 
"OK,    I'll  call  In  the  moaning."     I  call  in  the.  mofiYilng  and  hopciuJUiy  he. 
haj>  fiead  It  bu  thPM.     Then  I  ^ay,   "Kn.e.  tkeKe.  gaph,   do  you  need  addi- 
tional tn{iOnmation,   do  you  need  to  claJvL{^y  things,   do  I  ne.e.d  to  get 
documents  o/J  ceJitain  things,   can  I  help  you  in  any  May,   do  you  want  a 
conf^eAenceV     Then  1  ^et  anotheA  time  {^fiame  l{^   I  have  to,  then  I  catt 
him  up  again.     "Hom  oAe  tking-i  gotng?"     And  I  ju^t  b-Uid-dog  until,  the 
guy  who  iyS  bui>y  juit  {finally  fiealize^  that  -it  Mill  be  ea^-ien  to  do 

it  and  get  me  o;)($  hXi  back  than  to  not  do  it.      I  i,mile  and  am  as 
pleasant  ai,  I  cjan  be,   use  a-s  Little  a  .stick  ai   J  can  to  get  the  job  done. 


5. 3  Petitions 

Purpose: 

A  petition  is  the  first  formal  legal  document  filed  with  the  court. 
It  is  constructed  after  you  and  appropriate  legal  personnel  have 
reviewed  the  court  letter  and  decided  that  there  is  sufficient 
evidence  to  proceed  with  a  termination  case. 

It  is  a  statement  of  facts.   It  must  contain  a  clear,  concise, 
thorough,  accurate  statement  of  the  facts  which,  if  proved  at  the 
the  hearing,  would  justify  termination  of  parental  rights  under  your 
state  statute. 
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It  is  a  notice  to  parents.   This  petition,  along  with  the  summonses, 
is  served  on  all  parties  to  the  proceeding,  including  the  parents. 
It  is,  therefore,  notice  to  the  parents  of  the  grounds  the 
state  will  use   in  the  effort  to  terminate  their  parental  rights. 
It  is  the  document  which  the  attorney  for  the  parents  will  use  in 
preparing  a  defense,  so  it  is  important  that  it  be  properly  draft- 
ed and  legally  sufficient. 

Who  writes  it: 

State  practice  varies.   In  some  areas,  only  attorneys  write  peti- 
tions.  In  others,  it  is  common  practice  for  caseworkers  to  pro- 
vide substantial  help;  they  may  even  rough-out  a  petition  using  a 
sample  fill-in-the  blanks  petition  form.   Ideally,  petitions  are 
constructed  by  attorneys;  however,  if  the  lawyer  responsible  for 
doing  so  is  uninterested  or  overworked,  offer  to  participate  to 
the  extent  allowed  In  your  area.   In  any  case,  keep  in  contact  with 
whoever  has  the  duty  to  write  it,  to  be  sure  it  is  getting  done. 

If  you  experience  total  resistance  in  getting  a  petition  drafted  by 
the  appropriate  persons,  consult  your  supervisor  and/or  district 
manager  regarding  the  wisdom  of  drafting  a  petition  and  filing  it 
with  the  clerk  of  the  court  yourself,  thereby  circumventing  the 
obstruction. 

Response  to  the  petition 

Attorneys  representing  other  parties  (parents  or  children)  may  file 
a  response  to  the  petition  which  denies  or  admits  allegations  in  the 
petition  and  introduces  technical  legal  objections  or  defenses  to 
the  proceeding.   Such  documents  are  filed  with  the  court  by  the 
appropriate  attorney,  and  copies  are  mailed  to  the  other  attorneys. 

5. 4  Hearing  Dates  and  Postponements 

After  the  petition  is  filed,  the  court  sets  the  hearing  date.   Find 
out  how  long  a  petition  remains  valid  in  your  state,  and  be  sure 
that  the  hearing  date  is  set  before  it  lapses. 

The  hearing  date  must  be  set,  and  summonses  Issued,  within  the  specific 
period  of  time  given  in  your  state  statute,  after  the  petition  is  filed. 

Attorneys  for  either  side  can  file  motions  for  postponements.   The  motion 
is  granted  at  the  discretion  of  the  judge.   Generally,  such  a  motion 
should  be  made  only  for  substantial  reasons  -  a  necessary  witness  will 
be  out  of  town,  a  psychiatric  evaluation  cannot  be  completed,  etc. 
They  are  sometimes  made  and  granted  for  less  urgent  reasons,  however. 
You  will  have  to  live  with  these  delays,  although  children's  attorneys 
can  be  instrumental  in  arguing  against  postponements.   Very  occasionally, 
defense  attorneys  use  lengthy,  unreasonable  stalling  tactics.   Discuss 
with  the  district  attorney  or  child's  attorney  the  advisability 
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of  approaching  the  judge  with  information  (reinforced  by  psychiatric 
or  psychological  opinion)  about  the  damage  such  delays  are  doing  to 
the  child. 

5. 5  Summonses  and  Subpoenas 

5.51   Summonses 

A  summons  is  formal  notice  to  all  parties  in  a  proceeding,  in- 
cluding the  parents,  that  a  termination  of  parental  rights  case 
will  be  heard.  It  gives  the  date,  time,  and  place,  and  summarizes 
the  allegations  of  the  petition.   It  states  why  the  child  is 
alleged  to  be  within  the  court's  jurisdiction,  and  the  grounds 
for  seeking  termination  of  parental  rights  (e.g.,  desertion, 
conduct,  etc.).   The  summons  must  state  clearly  that  this  is  a 
petition  to  terminate  parental  rights. 

The  court  is  usually  responsible  for  serving  summonses,  but  it 
may  be  possible  for  you  to  assist,  in  order  to  expedite  the 
proceeding.   Be  sure  to  get  the  parent's  current  address,  and 
give  it  to  the  court.   If  your  state  allows  caseworkers  to  serve 
siammonses,  do  not  sit  idly  by  and  wait  for  the  court  to  accomplish 
this  task,  because  busy  court  staff  may  not  get  the  sxmmionses 
served  before  the  petition  lapses.   If  time  is  running  out,  get 
the  summonses  from  the  court  and  serve  them  yourself. 

If  you  locate  a  parent  out  of  state,  send  the  summons  to  the 
police  or  sheriff's  department  in  the  area  and  they  will  usually 
serve  it  for  you.   In  rare  instances,  when  for  some  reason  you 
cannot  get  personal  service  in  .another  city  or  state,  you  may 
be  able  to  send  the  parent  a  summons  by  registered  letter,  re- 
turn receipt  requested,  deliver  to  addressee  only.   This  should 
be  done  only  as  a  last  resort  when  you  cannot  notify  the  parent 
by  any  other  means. 

Svmimons  by  Publication 

Parents  whose  whereabouts  are  unknown  may  nevertheless  need  to 
be  notified  of  the  impending  court  proceeding  by  publication 
in  a  newspaper.   Parents  are  rarely  located  by  this  process; 
it  is  done  to  satisfy  statutory  requirements. 

You  may  be  able  to  help  prepare  the  various  affidavits,  orders, 
and  motions  necessary  to  accomplish  publication.   In  particular, 
you  may  be  involved  in  preparing  the  affidavit  for  the  Order  of 
Publication,  which  should  have  a  detailed  statement  of  your  search, 
and  in  arranging  for  newspaper  publication. 


5.52  Subpoenas 


Subpoenas  are  issued  by  the  court,  at  the  request  of  the 
attorneys.   All  witnesses  should  be  served  with  a  subpoena 
whether  or  not  they  would  come  willingly  without  it. 
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Only  people  can  be  subpoenaed;  written  materials  (documents, 
agency  records,  etc.)  and  objects  are  not  themselves  sub- 
poenaed, but  the  person  who  is  the  "custodian  of  the  record" 
is  issued  a  subpoena  duces  tecum  ("under  penalty,  bring  with 
you")  which  orders  him  to  appear  and  to  bring  with  him  the 
documents  or  whatever  is  named  in  the  subpoena. 

The  writer  of  any  report  to  be  used  as  evidence  should  be 
prepared  to  appear  at  the  hearing,  for  the  purpose  of  testify- 
ing that  the  record  is  genuine.   The  attorneys  will  usually 
stipulate  that  records  are  genuine,  if  it  is  clear  that  they 
are,  but  if  for  some  reason  one  attorney  does  not  want  to 
make  such  a  stipulation,  the  custodian  of  the  record  must 
appear  if  the  record  is  to  be  admitted  into  evidence. 

The  caseworker  may  be  considered  to  be  the  "custodian  of 
the  record"  for  the  child  welfare  agency  case  record.   There- 
fore, the  caseworker  should  be  prepared  to  testify  at  the 
hearing  regarding  the  contents  of  the  case  record  and  how  the 
case  file  was  prepared  and  maintained.   Refer  to  Section  5.63, 
The  Case  Record  as  Evidence,  p.  115. 


5.6   Evidence 


5.61  Kinds  of  Evidence 

Most  evidence  in  a  termination  hearing  falls  into  one  of  three 
categories. 

•  Testimony.   Testimony  is  the  legal  word  that  refers 

to  the  oral  statements  made  by  a  witness  under  oath.   It 

is  usually  given  during  the  hearing  itself,  but  occasionally 

can  be  given  before  the  hearing  begins. 

•  Writings.   Writings  simply  are  written  statements;  i.e., 
they  are  not  oral.   They  commonly  include  official  records, 
vital  statistics,  certificates,  etc. 

•  Other  material  objects  presented  to  the  senses.   This  re- 
fers to  all  objects  presented  as  evidence  that  are  not 
writings.   Physical  objects  like  weapons,  clothes,  pills, 
toys,  etc.  fall  into  this  category. 

"Preponderance"  of  Evidence 

This  is  the  standard  of  proof  usually  required  to  establish 
in  court  that  the  allegations  of  the  petition  are  true.   Pre- 
ponderance of  the  evidence  means  the  greater  weight  of 
evidence.   It  is  such  evidence  that,  when  weighed  with  that 
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opposed  to  it,  has  more  convincing  force  and  is  more  probably 
true  and  accurate. 

Note;   The  standard  of  evidence  is  usually  different  in  criminal  and 
civil  proceedings.   As  a  general  rule,  a  criminal  proceeding 
is  always  based  on  the  violation  of  a  criminal  statute,  and 
the  outcome  is  a  conviction  of  a  crime  for  which  the  penalty 
is  a  fine  and/or  imprisonment.   A  civil  proceeding  is  anything 
else.   For  example,  for  a  criminal  conviction  of  child  abuse, 
the  evidence  must  show  beyond  a  reasonable  doubt  that  abuse 
occurred.   For  a  termination  hearing  (a  civil  proceeding), 
there  need  only  be  a  preponderance  of  evidence.   Therefore, 
it  is  not  uncommon  that  criminal  cases  of  child  abuse  are  dis- 
missed from  criminal  court,  but  that  same  evidence  of  abuse  in 
juvenile  court  will  be  sufficient  to  support  the  removal  of  a 
child  from  his  biological  parents'  care. 

"Competent"  Evidence 

Competence  is  a  legal  word  used  to  describe  evidence 
that  is  reliable.   "Incompetent  evidence"  is  testimony,  a 
writing,  or  some  other  "material  object  presented  to  the  senses' 
that  the  law  regards  as  sufficiently  unreliable  or  untrust- 
worthy as  to  justify  its  being  excluded  from  the  fact-finding 
process  (i.e.,  it  is  "inadmissible"). 

5.62  Hearsay 

Hearsay  ig  a  common  example  of  "incompetent  evidence."  The 
hearsay  rule  is  that  testimony  or  a  writing  produced  in  court 
about  a  statement  made  out  of  court  is  inadmissible  if  the  out- 
of-court  statement  is  being  offered  to  show  the  truth  of  the 
matters  asserted.   The  rationale  behind  the  rule  is  that  the 
testimony  about  the  out-of-court  statement  or  a  writing  con- 
taining such  a  statement  is  incompetent  because  there  is  no 
way  to  establish  the  credibility  of  the  out-of-court  asserter. 

A  good  rule-of-thumb  for  identifying  hearsay  evidence  is:   Does 
the  statement  contain  "second-hand"  knowledge?   Is  the  person 
able  to  testify  on  the  basis  of  "firsthand"  knowledge,  i.e., 
what  he  himself  saw  or  heard  or  tasted  or  felt,  or  can  he  only 
report  what  someone  else  told  him?   Firsthand  knowledge  is 
never  hearsay.   Statements  in  documents  are  almost  always  hear- 
say, though  they  may  be  admissible  anyway  under  an  exception 
to  the  hearsay  rule. 

Exceptions  to  the  hearsay  rule:   Although  hearsay  evidence  is 
always  suspect,  there  are  several' exceptions  to  the  hearsay 
rule  that  allow  such  evidence  to  be  admitted  at  a  hearing. 
One  such  exception  allows  the  case  record  to  be  entered  into 
evidence.   Refer  to  Section  5.63,  The  Case  Record  as  Evidence, 
p.  115. 
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Box  5-V     Examplu  o^  HejoJiAay 

ExcmpZo.  oj  HQjcuU)aij:     A  Hictne44  duAlnQ  thz  htoAing  tutt^i-cu,   "Uy 
nOyighbo^,   fAfu.   Jone6,  told  me  tkat  i>hz  ^aw  M/i,   Kdam^  be.ating  tho. 
childA-Zn."     Tkli  tQJ>timonij  about  the  6tcUim£-nt  made  by  M^.   Jonu    [the 
oat-o^-couAt  oMeAteJi]  aj,  ■incompetent  and  tnadmli^tble  ai>  heoAAay 
e\)tdenee  t(^  it  u,  being  o^f^eAed  to  i>how  that  Mfi.  Adam  beat  the 
chltd/Len.     Instead,   Wvi> .   3onei>  mJUi  have  to  appeoA  oi,  a  witneM,  and 
teJttt^y  that  on  6uch-and-^uch  a  day  -she  -6au)  Un..  Adam-i  beating  the 
chiZdAen. 

Example  0^  HeoA^ay.     kt  the  heaxtng,  the  du,tAict  attoh.ney  pfie^enti)  a 
poltce  fiepoht  whleh  i>tatej>,   among  othen,  things,   that  "iVk.   Adam6  -u 
piychottc."     That  statement  -in  the  fiepont  l^  aZio  Incompetent  and 
tnadmiiii-ible  OA  heojuay  evidence,  i.^  it  iJ,  being  ollen.ed  to  i^how  that 
Wi.  Adami,  ij>  psychotic.     Instead,  whoeveA  wfiote  the  poltce    fiepoHt 
wiZl  have  to  appeoA  in  count  and  teJttt^^y,   at  t^hich  point  the  cAedi- 
bility  0^  thti  out-ol-couJit  oMenteA  can  be  examined. 


5.63  The  Case  Record  as  Evidence 

Depending  on  the  law  in  your  state,  all  or  part  of  the  case 
record  may  be  subpoenaed  as  evidence  to  support  a  termina- 
tion petition. 

Official  Record:   Exception  to  the  Hearsay  Rule 

When  the  agency  case  record  is  looked  at  from  an  evidentiary 
point  of  view,  almost  every  entry  in  it  is  hearsay  under  the 
hearsay  rule.   That  is,  the  content  of  the  documents  are 
statements  made  out  of  court,  and  when  those  documents  are 
produced  in  court  during  the  hearing  for  the  purpose  of 
showing  the  truth  of  the  matters  asserted  therein  (i,e.,  that 
Mr,  Adams  did  not  keep  his  appointment  on  such  and  such  a  day, 
etc),  they  must  be  admissible  into  evidence  under  an  excep- 
tion to  the  hearsay  rule  if  they  are  to  be  entered  into 
evidence  at  all. 

The  agency  record  is  admissible  as  evidence  under  an  exception 
to  the  hearsay  rule  if  your  state  statutes  provide  that: 

•  the  agency  record  is  an  "official  record,"  and 

•  "official  records"  are  admissible  under  a  "public  writings" 
exception  to  the  hearsay  rule. 
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Therefore,  if  the  "official  record"  exception  applies,  it  is 
important  to  the  hearing  that  the  case  record  be  kept  in  such 
a  way  as  to  guarantee  its  admissibility  as  an  "official  re- 
cord."  The  general  guidelines  for  maintaining  the  case  record 
in  this  way  are: 

•  The  entries  must  be  made  by  the  caseworker  or  other  person 
responsible  for  making  such  entries; 

•  The  entries  in  the  case  record  must  be  made  for  the  purpose 
of  discharging  that  duty; 

•  The  caseworker  or  other  person  who  makes  the  entries  must 
have  either  personal  knowledge  of  the  facts  or  a  duty  to 
ascertain  the  truth  of  such  facts;  and 

•  Copies  of  records  obtained  from  other  agencies  should  be 
properly  authenticated.   Refer  to  Section  5.64,  Outside 
Agency  Records,  p.  118. 

How  to  Prepare  the  Case  Record  for  Court: 

•  Refer  to  Chapter  2,  Section  2.22,  Documentation,  p.  38. 

•  Chronology  of  Events .   Prepare  a  chronology  of  events  with 
dates,  location,  and  what  transpired  during  the  event,  in- 
cluding the  essence  of  any  important  conversation  with  the 
client  or  collateral  persons.   This  narrative  can  be  pre- 
pared from  running  handwritten  notes  recorded,  usually,  in 
the  worker's  notebook.   The  notebook  as  well  as  the  case 
record  may  be  subpoenaed  at  an  eventual  hearing.   Review  the 
chronology  of  events  frequently  before  going  to  court;  this 
chronology  will  be  your  best  memory  aid  when  on  the  witness 
stand. 


Box  5-E  Ch/ionology  o^  Ccidz  ActiviXij 

On  8/26/71,    T  iMAote,  to  Mfii.   Smith  caking  hzx  to  corm  to  tht  oHldd  on 
9/2/77  to  du>CLi66  Vavld'6  nm  placm^nt  and  a  nm  vliltlng  6che,dale.. 
She.  did  not   keep  oft  canceZ  tkU  appolntrmnt.     On   9/7/77,  she  callzd 
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and  le.£t  a  mU6age  -iaying  6hz  had  not  fKLCiuvzd  my  toJXvi  -in  time,  to 
feeep  the  appointtmyit. 

On  9/S/71,    I  catted  Mu.   Smith  and  l2{^t  a  mdMag^  mXh  thd  hotol  mana- 
gnA  {^ofi  hoA  to  coma  to  the.  o^-ica  on   9/9/7 J.  She  di-d  not   feeep  on. 
cancel  tklA  appo-intmant. 

On  9/13/71 ,    I  cattzd  Mxs.   Smith  and  le^^t  a   me64age  {^oA.  hzn.  to  catt   me. 
Shz  caULzd  that  a^tdfmoon  and  i>ald  i,hz  had  a  job  cteantng  thaateA^, 
that  it  woi  an  "on-catl"  job,   and  that  hoA   6044 '4  tdiaphono.  nvmboJi 
{^xu>  484-3000.     She.  atio  manttondd  that  ihe.  had  baan  in  jail  again.     An 
Ojjj^ce  appoi.ntme.nt  woi  6eJ:  f,oA  9/14/71.     M/l4.  Smith  did  not   feeep  OA 
cancel.  tivli>  appointment  but  catted  on  9/15/71  and  te.it  a  me.i>-(>age.  say- 
ing 6he  had  had  to  go  to  u)oH.k  at  3'- 30  p.m.   on  9/14  and,  theAc^ofie, 
misicd  the.  appolntynent. 

On  9/14/71 ,    T  ali>o  fie.ce.ivcd  notice  that  Wu>.   Smith  had  been  aJiACAted 
iofi  pfL06tttutlon  on  9/9/71. 

By  11/2/71,    I  had  heafid  nothing  Ihom   ilk4.  Smith  i>o   I  calLed  heA 
poAole  o^^ceA.     She  sold  Mm.  Smith  had  been  In  couunt  agatn  the 
pA.evi.oa6  week  and  that  the  judge  had  imposed  an  addittonal  sentence  on 
anotheA  chaAge.     Since  thU,  was  in  municipal  count,   and  the  MoAk  Ae- 
teoie  pAogAom  dtd  not  htave  a  contnact  Mith  the  city,   Ua6.  Smith  Moutd 
be  tneZlgtbte  ion.  the  pAogAam  until  at  least  JanuaAy  1972,  when  the 
city /county  seAvlceA  meAgeA  took  place. 


Correspondence .   Organize  the  correspondence  into  chrono- 
logical order.   If  there  are  substantial  amounts  of  cor- 
respondence, separate   the  letters  into  packets  labeled, 
"Letters  to  and  from  parent,"  "Letters  from  other  agencies," 
"Psychiatric  reports,"  etc. 

Photographs.   Before  the  hearing,  secure  a  5"  x  7",  or 
larger,  portrait  quality,  color  picture  of  the  child  and 
either  fasten  it  to  the  Inside  of  the  case  record  cover 
(the  case  record  will  be  submitted  as  an  exhibit)  or  sub- 
mit the  picture  as  an  independent  exhibit.   The  district 
attorney  will  request  that  you  or  the  parent  identify  the 
picture.   In  termination  proceedings,  the  child  is  fre- 
quently only  a  statistic  or  verbal  description.   The  impact 
of  the  picture  on  the  judge  and  defense  is  impressive. 

Inadmissible  Statements  in  the  Case  Record.   Although  most 
of  the  information  in  the  case  record  is  hearsay,  it  may 
be  admissible  into  evidence  anyway  under  the  public 
writings  exception  to  the  hearsay  rule.   Other  statements 
in  the  case  record,  however,  are  not  admissible  into 
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evidence  at  all.   Caseworkers'  opinions,  speculation,  non- 
professional diagnosis  and  prognosis  fall  into  this  category. 
Examples  of  such  inadmissible  statements  are,  "Mr.  Adams 
is  a  sociopath,"  and  "Johnny  is  a  deeply  disturbed,  angry 
young  boy  who  will  have  further  problems  with  the  police," 
etc.   The  statements  may  be  true,  but  from  an  evidentiary 
point  of  view,  such  facts  can  only  be  established  by  expert 
testimony.   Refer  to  Section  5.71,  Expert  Witnesses,  p.  124. 

To  preserve  the  credibility  and  evidentiary  value  of  the 
case  record,  opinions  and  speculation  and  whatnot  should 
be  relegated  to  a  section  separate  from  the  factual  narrative 
at  the  end  of  each  period  of  dictation.   That  way  such  state- 
ments can  easily  be  excised  from  the  case  record  in  the  event 
the  case  record  is  subpoenaed  and  offered  into  evidence. 
The  one  exception  is  entries  that  record  community  complaints, 
which  should  be  in  the  running  chronology  to  facilitate  case 
preparation  by  the  district  attorney.   He  will  rely  on  an 
entry,  "8/7/74:   phone  call  from  Mrs.  Jones,  neighbor,  stated 
that  Mr.  Adams  is  'acting  crazy'  and  'beating  the  children'" 
In  assembling  his  list  of  witnesses. 

Who  Can  Review  the  Case  Record: 

Before  giving  all  or  any  part  of  the  case  record  to  the  district 
attorney,  juvenile  court  staff,  child's  attorney,  parents' 
attorney,  or  anyone  else  outside  your  agency  who  is  involved 
in  the  case,  check  with  legal  persons  about  your  state  laws 
on  confidentiality  of  public  records  and  disclosure  of  informa- 
tion.  It  may  be  necessary  for  persons  outside  your  agency  to 
obtain  an  order  from  the  court  allowing  them  to  inspect  the 
case  record. 

If  your  state  laws  permit  it,  offer  to  Xerox  the  entire  case 
record  for  both  the  district  attorney  and  the  child's  attorney, 
as  it  will  be  difficult  for  them  to  perform  their  jobs  without 
extensive  background  information  on  the  case. 

5.64   Outside  Agency  Records  as  Evidence 

The  case  record  should  contain  various  records  which  the  agency 
has  obtained  from  agencies  both  inside  and  outside  the  state. 

Examples  of  records  you  may  need  to  have; 

•  Copies  of  birth  certificates  and  death  certificates; 

•  Copies  of  marriage  records,  divorce  decrees,  support  orders, 
paternity  proceedings,  etc.; 

•  Copies  of  judgments  of  criminal  convictions; 
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•  Copy  of  the  court  order  which  made  the  child  a  ward  of 
the  court; 

•  Copy  of  all  the  court  records,  including  those  from  review 
hearings; 

•  Evaluation  reports  (if  any)  by  physicians,  psychiatrists 
and  psychologists.   The  admissibility  of  such  reports  into 
evidence  poses  special  problems,  and  the  decision  will  de- 
pend on  the  facts  of  the  case  and  often  on  events  that 
occur  in  the  course  of  the  hearing. 

You  will  rarely  be  able  to  obtain  medical  reports  and 
evaluations  from  physicians,  psychiatrists,  and  psycholo- 
gists who  treated  the  parents  before  their  involvement 
with  the  agency.   Your  principal  job  here,  then,  is  to 
note  where  such  records  may  be  found  so  that  they  can  be 
subpoenaed  if  necessary. 

Reports  of  evaluations  performed  while  the  parent  (or  child) 
is  involved  with  the  agency  are  usually  used  by  the  dis- 
trict attorney  to  prepare  his  expert  witness  list  and  pre- 
pare expert  testimony.   Such  reports  are  rarely  allowed 
into  evidence  during  the  hearing,  unless  the  expert  who 
prepared  the  report  is  present  at  the  hearing.   Refer  to 
Section  5.65,  Expert  Evaluations,  p.  120. 

How  to  Get  "Certified"  Outside  Agency  Records: 

The  rules  of  evidence  require  that  if  copies  of  outside  agency 
records  are  to  be  offered  into  evidence  at  the  hearing,  the 
copies  must  be  "certified."   "Certified"  means  that  the  legal 
custodian  of  the  original  record  from  which  the  copy  was  made 
"certifies"  that  the  copy  is  a  true  and  accurate  copy  of  the 
original,  which  is  in  his  custody. 

The  certification  process  is  usually  accomplished  by  the 
custodian,  who  either  completes  a  f ill-in-the-blanks  certifi- 
cate which  is  attached  to  the  copy,  or  stamps  the  certifica- 
tion on  the  copy  with  an  ink-pad  stamp.   Public  and  private 
hospitals  and  clinics,  police  agencies,  courts,  and  other 
major  public  record-keeping  agencies  (such  as  state  depart- 
ments of  vital  statistics)  all  have  people  who  have  been  de- 
signated as  custodians  of  records. 

Whenever  you  request  records,  find  out  who  the  official 
records  custodian  is.   Then  request  that  person  to  send  you 
a  "certified"  copy  of  the  record  you  seek. 
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•  Refer  to  Section  5.2,  Court  Letters,  p.  109.  Usually,  all 
the  material  referred  to  or  included  in  the  court  letter 
will  also  be  part  of  the  case  record. 

5.65  Expert  Evaluations 

An  expert  evaluation  is  a  diagnosis  and/or  prognosis  of  a 
parent's  or  child's  physical  or  mental  health,  made  by  a 
physician,  psychiatrist  or  psychologist.   The  evaluation,  and 
subsequent  report,  should  be  concerned  primarily  with  the 
parent's  ability  to  care  for  his  children,  and  how  the 
diagnosed  condition,  if  any,  affects  that  ability. 

Purpose: 

An  expert  evaluation  serves  two  principal  purposes.   First,  when 
it  is  done  early  in  those  cases  in  which  parental  conduct  or, 
condition  is  preventing  the  child  from  returning  home,  it  will 
establish  the  effect  of  the  conduct  or  condition  on  the  child 
and  help  in  establishing  the  ingredients  and  the  duration  of 
a  reasonable  treatment  plan.   Second,  if  the  treatment  fails, 
the  evaluation  provides  evidence  of  parental  unfitness  which 
may  be  presented  at  a  termination  hearing. 

How  to  Obtain  Expert  Evaluation: 

The  timing  of  the  expert  evaluation  is  often  critical.   If  it 
is  done  before  the  treatment  plan  is  established  and  before  a 
petition  is  filed,  not  only  will  it  aid  in  case  planning,  but 
also  it  may  be  the  only  feasible  time  to  obtain  one.   If  the 
termination  petition  has  been  filed,  and  the  parent  has  ob- 
tained counsel  to  contest  the  petition,  the  parent's  attorney 
will  seldom  agree  to  have  his  client  submit  to  a  psychological 
or  psychiatric  examination.   Unless  the  judge  orders  such  an 
examination  (and  most  won't)  or  there  is  a  "courtroom 
diagnosis"  during  the  hearing  (which  is  risky,  at  best)  there 
will  be  no  expert  evidence  on  the  parental  conduct  or 
condition  which  is  the  basis  for  the  petition. 

Refer  to  Chapter  2,  Section  2.1,  Expert  Evaluation,  p.  36. 

Refer  to  Section  5.71,  Expert  Witnesses,  p.  124,  for  informa- 
tion on  how  to  obtain  expert  witnesses. 
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Expert  evaluations  as  evidence; 

When  the  agency  arranges  an  expert  evaluation,  the  evaluator 
w±ll  send  you  a  written  report  of  his  findings^   These  re- 
ports are  filed  in  the  case  record..   Occasionally  such  re- 
ports enter  into  evidence  simply  as  a  part  of  the  case  re- 
cord, but  this  is  not  something  you  should  count  on. 

Such  documents  (like  the  other  "outside  agency  records" 
in  the  case  record  referred  to  in  Section  5.64,  Outside  Agency 
Records  as  Evidence,  p,  118)  have  to  be  admissible  in  their 
own  right  and  not  as  part  of  the  case  record.   And  these 
evaluation  reports  are  inadmissible  unless  the  expert  evaluator 
appears  in  court  to  testify  about  the  content  of  the  report. 
For  one  thing,  evaluation  reports  are  hearsay  (refer  to 
Section  5.62,  Hearsay,  p.  114)  when  they  are  offered  into 
evidence  to  show  the  truth  of  the  matters  asserted  therein  - 
which,  of  course,  is  why  they  would  be  offered.   And  second, 
such  reports  do  not  become  official  records  and  admissible 
under  the  public  writings  exception  to  the  hearsay  rule 
simply  because  they  are  put  in  the  case  record.   Under  the 
rules  of  evidence,  they  are  "public  records  of  private 
writings"  which  do  not  form  an  exception  to  the  hearsay 
rule,  because  they  have  none  of  the  characteristics  of  an 
official  record  which  make  them  trustworthy  or  reliable  enough. 

The  evidentiary  value  of  expert  evaluation  reports  is  that 
they  allow  the  district  attorney  to  identify  expert  witnesses 
in  advance  of  the  hearing  and  prepare  for  the  experts' 
testimony  on  the  content  of  such  reports.   Therefore,  in 
arranging  for  these  evaluations,  it  is  essential  that  you: 

•  have  the  expert  agree  in  advance  to  testify  in  court  on 
his  examination,  findings,  and  prognosis  (refer  to 
Section  5,71,  Expert  Witnesses,  p.  124); 

•  make  sure  the  expert  understands  that  he  is  only  to 
evaluate  the  client  and  his  ability  to  care  for  children 
and  not  to  act  in  a  treatment  capacity  (refer  to  Section 
5,72,  Testimonial  Privileges,  p.  125);  and 

•  have  the  expert  forward  to  you  a  written  report  of  his 
evaluation. 
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How  to  obtain  expert  evaluations  when  parents  will  not  cooperate: 

Although  an  expert  evaluation  of  the  parent  may  be  essential 
in  condition  and  some  conduct  cases,  the  agency  cannot  order  a 
parent  to  submit  to  such  an  evaluation  against  his  will,  and 
expert  testimony  by  a  physician,  psychiatrist  or  licensed 
psychologist  who  has  treated  the  parent  may  be  excluded  from 
the  hearing  under  a  testimonial  privilege  (refer  to  Section  5.72, 
Testimonial  Privileges,  p.  125).   Unless  the  conditions  exist 
for  circumventing  testimonial  privileges,  there  are  only  two 
alternatives  for  obtaining  an  expert  evaluation  and  the  con- 
sequent expert  testimony  at  the  hearing: 

•  Judge's  order.   Some  state  statutes  permit  judges  to  order 
expert  evaluations  in  some  circumstances. 

•  Court-room  diagnosis.   If  a  judge  won't  order  an  evaluation 
(and  most  won't),  and  if  parents  refuse  to  submit  to  an 
evalioation  (and  most  defense  attorneys  will  so  advise  their 
clients) ,  it  may  not  be  possible  to  obtain  a  professional 
diagnosis.   However,  if  parents'  behavior  is  bizarre  and 
visible  in  the  community,  a  condition  case  can  be  built  by 
securing  non-professional  witnesses  who  have  directly  ob- 
served behavior.   During  the  court  hearing,  a  psychiatrist 
can  listen  to  the  testimony  and  then  can  make  a 
diagnosis  and  prognosis   from  what   he  has  heard. 

Expert  witnesses  in  criminal  cases,  such  as  ballistics 
experts,  frequently  perform  in  this  manner.   It  takes  an 
unusually  self-assured  evaluator  to  agree  to  do  this,  as 
his  credibility  and  conclusions  are  sure  to  be  impugned  by 
the  defense.   Refer  to  Chapter  1,  Box  1-H,  p.  25. 

5. 66  Depositions  and  Interrogatories 

When  the  testimony  of  a  particular  witness  is  necessary  in  a 
judicial  proceeding  of  any  kind  and  that  person  cannot  for 
good  reason  be  present  at  the  time  of  the  hearing  (e.g.  a  doc- 
tor who  will  be  attending  an  out-of-state  conference,  a  woman 
who  is  due  to  have  a  baby,  etc.)  that  witness's  testimony  can 
nevertheless  be  introduced  at  the  actual  hearing  by  means  of 
a  transcribed  deposition  or  interrogatory. 

Depositions  (and  transporting  witnesses)  from  other  states  is 
expensive.   Again,  the  importance  of  creating  a  permanent  plan 
for  the  child  and  the  foster  care  savings  justify  the  cost. 

Depositions.    The  taking  of  a  deposition  is  done  just  as  if 
the  witness  were  actually  in  court  being  examined  and  cross- 
examined  by  the  prosecuting  and  defense  attorneys,  except 
that  it  takes  place  prior  to  the  actual  hearing,  usually  in 
one  of  the  attorney's  offices,  with  only  the  witness,  the 
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attorneys,  and  a  court  reporter  present.   A  complete  trans- 
cription is  then  typed,  certified,  and  submitted  as  evidence 
at  the  time  of  the  hearing.   It  may  be  done  even  if  the  wit- 
ness will  also  be  present  at  the  hearing  to  give  additional 
testimony.   This  is  expensive  and  rarely  done,  but  it  can  be 
used  by  the  attorney  to  impeach  the  witness's  testimony  at 
the  hearing  if  the  information  being  given  is  contradictory 
to  that  in  the  deposition. 

Interrogatories .   Interrogatories  are  similar  to  depositions, 
though  probably  somewhat  less  effective  as  evidence.   An 
interrogatory  procedure  is  used  when  a  witness  is  in  another 
state,  and  it  is  neither  possible  for  him  to  travel  to  the 
hearing  nor  feasible  for  both  attorneys  to  travel  to  his 
location  to  take  a  deposition  (e.g.  a  parent  who  is  incar- 
cerated in  another  state) .   In  this  instance,  the  examining 
attorney  compiles  a  list  of  questions  he  wishes  the  witness 
to  answer.   This  is  then  submitted  to  the  opposing  attorney 
who  adds  his  own  questions,  objects  to  the  first  attorney's 
questions,  etc.  When  the  two  attorneys  finally  agree  on  a 
series  of  questions  to  be  presented  to  the  witness,  it  is 
sent  to  the  witness-   In  the  presence  of  a  court  reporter, 
who  administers  the  oath  and  reads  the  questions,  the  wit- 
ness gives  verbal  answers  which  are  recorded,  transcribed, 
certified  and  returned  to  the  examining  attorney  to  be 
submitted  at  the  actual  time  of  hearing. 

5.67   Criminal  Behavior  as  Evidence 

The  nature  of  the  criminal  behavior  has  a  bearing  on  whether 
or  not  it  will  be  useful  evidence  in  the  court  proceeding. 
The  court  is  concerned  only  with  behavior  that  affects  the 
relationship  or  the  potential  relationship  between  the  child 
and  his  parent,  primarily  crimes  of  aggression:   assault, 
rape,   armed  robbery,  burglary  by  explosives,  etc.   White 
collar  crimes,  such  as  bad  check  writing  and  embezzlement, 
although  possibly  indicating  some  character  defect,  may  not  be 
considered  as  significant  to  the  relationship  between  the 
child  and  his  parent. 

Parents  who  have  displayed  aggressive  criminal  behavior  are 
frequently  those  who  carry  the  clinical  diagnosis  of  socio- 
path. 

Initial  evidence  about  criminal  behavior  can  be  secured  from 
FBI  rap  sheets.   Rap  sheets  normally  detail  arrests.   Arrests, 
in  themselves,  are  not  evidence  of  criminal  behavior,  so  the 
court  is  interested  mainly  in  convictions  rather  than  arrests. 
Nevertheless,  arrests  at  least  indicate  the  area  in  which 
criminal  behavior  may  have  occurred . 
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In  some  states,  imprisonment,  especially  for  a  long  period  of 
time,  may  be  grounds  for  termination.   Check  your  state 
statute  for  specific  information. 

Refer  to  Section  5,64,  Outside  Agency  Records  as  Evidence,  p.  118, 
regarding  the  procurement  of  certified  copies  of  criminal  con- 
victions. 


5.7   Witnesses 


5. 71   Expert  Witnesses 


The  expert  witness  can  relate  facts  and  observations  but  is 
primarily  used  for  opinion,  speculation,  prediction,  and  for 
professional  diagnosis.   Physicians  and  psychologists  conduct 
evaluations  by  reviewing  historical  data  and  by  interviewing 
the  client.   There  is  periodic  challenge  of  professional 
witnesses  who  have  read  written  reports  from  other  evaluators, 
the  argument  being  that  this  then  prejudices  their  diagnosis. 

Expert  witnesses  are  especially  important  in  proving  the 
allegations  of  a  petition  based  on  parental  condition.   Refer 
to  Chapter  4,  Section  4.34,  Parental  Condition,  p.  93. 

Who  Qualifies  as  an  Expert  Witness: 

An  expert  witness  is  a  credentialed  person  who  can  be  establish- 
ed by  counsel  as  an  expert  witness  in  court.   This  includes 
psychiatrists  and  psychologists,  psychiatric  social  workers, 
clinical  sociologists,  etc.   The  prosecutor  and  local  court 
practices  must  determine  whether  or  not  the  academic  background 
and  experience  of  the  witness  establishes  him  as  an  expert, 
and,  specifically,  whether  or  not  he  is  an  expert  in  the 
particular  condition  alleged  in  the  petition  as  grounds  for 
termination.   For  example: 

•  A  psychiatrist  may  be  able  to  testify  regarding  mental 
illness  diagnoses,  while  an  MSW  social  worker  may  not. 

•  The  psychologist  may  be  appropriate  for  mental  retardation 
diagnosis  and  can  especially  support  this  diagnosis  through 
testing. 

•  The  MSW  social  worker  and  sociologist  may  be  qualified  to 
establish  family  dysfunction  and  its  effect  on  the  children. 

•  The  BA  social  worker  can  be  an  observer  of  facts,  but  pro- 
bably cannot  qualify  as  an  expert  witness.   He  can  super- 
vise visits  between  children  and  parents  and  testify  to 
the  reactions  of  the  children  during  visits. 
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How  to  Obtain  Expert  Witnesses: 

Experts  are  commonly  hesitant  to  become  involved  in  an 
adversary  hearing. 

•  Sometimes  they  lack  conviction  or  understanding  regarding 
the  need  for  intervention  in  these  cases.  Approach  this 
problem  with  a  description  of  the  foster  care  process,  how 
children  enter  the  system  and  for  what  reasons,  a  good 
description  of  the  vagaries,  inconsistencies,  and  the 
disruptions  of  foster  care  and  the  resulting  impact  on 
children.   Continue  with  a  succinct  overview  of  the  judicial 
process,  explaining  that  diagnosis  and  prognosis  of 
conditions  can  only  be  established  in  court  through  the  use 
of  expert  testimony;  hence  the  dependency  of  the  process 

on  the  willingness  and  quality  of  the  participation.   Feel 
free  to  impinge  on  the  social  conscience  of  the  evaluator. 

•  Sometimes  they  are  reluctant  to  undergo  the  ordeal  of  cross- 
examination  on  the  witness  stand.   The  composure  of  the  most 
confident  professional  often  fractures  when  placed  in  the 
vulnerable  position  of  attack  by  aggressive  defense  attor- 
neys.  The  serenity  and  omnipotence  that  the  evaluator 
enjoys  in  his  own  clinic  or  agency  is  threatened  by  the 
unfamiliar  and  sometimes  disruptive  court  proceedings  in 
which  his  qualifications,  facts,  opinion,  and  conclusions 
are  challenged  by  lawyers  who  are  experts  in  strategies 
that  confuse,  confound,  and  discredit.   Nevertheless,  in 
termination  cases  dealing  with  mental  illness,  emotional 
illness,  mental  retardation,  personal  and  social  dysfunction, 
etc.,  the  court  can  only  terminate  as  a  result  of  the 
testimony  of  the  evaluating  professionals.   Due  process  of 
service  is  lost  if  experts  refuse  to  testify.   Remind  a 
reluctant  expert  witness  that  his  cooperation  is  necessary 

to  attain  permanency  for  the  child.   "This  small  child 
depends  on  you." 

5. 72  Testimonial  Privileges 

•  Attorneys  for  parents  at  the  hearing  frequently  object  to 
expert  testimony  by  physicians,  psychiatrists,  and 
psychologists  on  the  grounds  that  information  about  the 
parent  which  these  professionals  possess  is  confidential 
or  "privileged."   If  successful,  such  an  objection  could 
prevent  the  expert  from  testifying  at  all,  leaving  critical 
allegations  in  the  petition  unproven  by  competent  evidence 
and  nullifying  the  time  and  expense  of  expert  evaluations. 
Therefore,  it  is  important  to  understand  what  information 
is  deemed  confidential  or  "privileged"  in  order  to  prevent 
such  surprises  at  the  hearing  and  to  arrange  and  structure 
an  expert  evaluation  properly. 
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•  Psychiatrist  and  Patient  Privilege.   Psychiatrists  have  M.D. 
degrees  and  are  licensed  to  practice  medicine.   They  are, 
therefore,  "physicians"  with  regard  to  testimonial  privileges, 
and  the  nature  of  that  privilege  is  defined  in  the  state 
statute  on  the  physician-patient  privilege. 

•  Licensed  Psychologists  and  Client  Privilege.   The  statute 
covering  psychologist-client  privilege  may  differ  from  the 
statute  covering  physicians  and  psychiatrists. 

How  to  Avoid  Testimonial  Privilege: 

•  The  best  way  to  avoid  testimonial  privilege  and  therefore 
assure  that  the  expert  evaluator  can  testify  at  the  hearing 
is  for  the  agency  to  arrange  the  expert  evaluation  and  to 
make  sure  that  everyone  interested  understands  that  the 
evaluation  is  for  the  purpose  of  an  examination  only,  and 
not  for  treatment.   When  evaluations  are  arranged  in  this 
way,  testimonial  privileges  are  less  likely  to  be  an  issue 
at  the  hearing. 

•  Similarly,  testimonial  privileges  are  less  likely  to  be  an 
issue  when  the  expert  is  testifying  about  an  evaluation  per- 
formed under  a  court  order  or  when  the  expert  is  making  a 
"courtroom"  diagnosis  (refer  to  How  to  obtain  expert 
evaluations  when  parents  will  not  cooperate,  p.  122. 

•  However,  in  those  instances  where  a  testimonial  privilege 
may  properly  be  asserted  to  prevent  expert  testimony,  that 
is,  t^e  expert's  information  about  the  parent  was  obtained 
In  the  course  of  treating  the  parent,  there  are  still  two 
possible  ways  to  avoid  testimonial  privilege. 

•  Consent .   Since  testimonial  privileges  are  Intended  to 
benefit  the  patient  or  client,  he  may  forego  the  benefits 
of  the  privilege  by  consenting  to  testimony  by  the 
physician,  psychiatrist  or  psychologist.   Remember:   Con- 
sent must  be  given  by  the  parent,  not  the  expert,  and 

it  is  extremely  difficult  to  obtain  in  cases  where  the 
parent  will  not  cooperate  with  the  agency  in  obtaining 
an  expert  evaluation. 

•  Waiver.   Your  state  may  have  a  statute  which  provides, 
in  effect,  that  if  a  person  voluntarily  offers  himself 
as  a  witness  at  the  hearing,  he  is  "deemed  to  consent" 
to  an  examination  of  his  physician,  psychiatrist  or 
psychologist  on  the  same  subject  he  testifies  on. 
Therefore,  it  may  be  possible  to  have  the  parent 
voluntarily  testify  about  matters  on  which  you  need  expert 
testimony  from  his  physician,  psychiatrist  or  psycholo- 
gist. 
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This  is  a  tricky  business,  best  handled  by  the  district 
attorney.   But  remember  that  lay  witnesses  can  testify 
to  some  degree  on  sanity  or  mental  state,  physical 
appearance,  demeanor  and  intoxication,  and  uncomplicated 
illness  and  injuries.   Testimony  about  such  matters  by 
lay  witnesses  may  compel  the  parent  to  volunteer  himself 
as  a  witness  if  for  no  other  purpose  than  to  try  to  ex- 
plain things.   And  that  might  prove  to  be  the  opening  to 
call  the  expert  witnesses  -  including  treating  physicians, 
etc.  -  to  give  expert  testimony  on  "the  same  subject." 

5.73  Lay  Witnesses 

The  non-expert  witness  cannot  offer  speculation  or  diagnosis. 
He  is  limited  to  testifying  to  what  he  has  actually  seen  or 
heard.   This  in  no  way  limits  his  effectiveness,  however,  as 
the  skepticism  which  meets  testimony  by  an  "expert"  is  absent 
with  so-called  "lay  witnesses."   Repeatedly,  it  is  the  home- 
makers'  testimony  that  convinces  the  court.   A  perceptive 
aide  supervising  parental  visitation  can  dramatically  enrich 
the  court's  understanding  of  a  parent's  capacity  to  relate  to 
his  child.   The  aide  accomplishes  this  by  simply  presenting  his 
observations  and  by  explicitly  refraining  from  drawing  con- 
clusions from  those  observations:   "I  brought  the  child  into 
the  interview  room  and  he  clung  to  me  and  cried.   He  refused 
to  go  to  his  mother  and  she  remained  in  her  chair.   She  did 
not  extend  her  arms  or  make  a  gesture  to  invite  the  child  to 
her.   She  told  me  her  car  had  broken  down  which  made  her  late 
to  the  office.   The  child  eventually  began  playing  with 
blocks  on  the  floor.   The  mother  watched  and  remarked  about 
his  play  but  did  not  attempt  to  engage  the  child  in  conversa- 
tion.  She  never  left  her  chair  or  attempted  to  have  physical 
contact  with  the  child."   This  testimony  is  as  cogent  as  any 
expert  witness  and  is  accomplished  without  resorting  to 
opinion  comments  such  as,  "She  was  depressed,"   "She  obviously 
doesn't  love  the  child,"  "She's  a  poor  mother." 

Children  are  almost  never  asked  to  testify  at    termination 
hearings. 

Unless  their  testimony  is  necessary  to  prove  the  petition's 
allegations,  foster  parents  should  not  testify  in  court  pro- 
ceedings.  Even  small  children  sense  the  adversary  character 
of  the  proceedings,  and  they  can  be  very  disturbed  that  their 
foster  mother  may  be  testifying  against  their  biological 
mother.   Also,  foster  parent  testimony  can  increase  the  natural 
parents'  feelings  of  inadequacy. 

Despite  all  this,  it  is  occasionally  essential  to  call  the 
foster  parent  as  a  witness.   If  visits  are  conducted  in  the 
foster  home,  it  is  the  foster  parent  who  must  testify  on 
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whether  the  visits  were  made,  whether  the  parents  were  reasonably 
on  time  to  pick  up  the  children,  and  whether  they  were  return- 
ed per  agreement.   In  addition,  the  foster  parent  can  report 
on  the  condition  of  the  child  -  was  he  sick,  cold,  wet,  dis- 
turbed?  If  there  is  evidence  of  serious  emotional  upset  re- 
sulting from  the  visits,  professional  documentation  should  be 
available  as  well. 

If  foster  parents  are  to  be  used  in  court,  it  is  important  that 
they  complete  a  running  chronology  or  log,  to  validate  future 
testimony. 

How  to  Obtain  Lay  Witnesses 

Prepare  a  list  of  witnesses  based  on  the  case  record  and  on  personal 
knowledge.   Include  all  persons  who  can  contribute  in  ways 
that  will  substantiate  the  allegations  -  landlords,  school 
staff,  public  health  personnel,  neighbors,  day  care  providers, 
aides,  homemakers,  relatives,  etc. 

Interview  personally  all  potential  lay  witnesses  and  determine 
precisely  what  the  content  of  their  contribution  will  be. 

5 . 74  How  to  Prepare  Witnesses 

Furnish  to  the  prosecutor  (district  attorney  or  child's  attorney) 
a  typed  list  of  all  witnesses,  what  they  can  testify  to,  and 
any  notes  that  will  prompt  him  during  examination  in  court. 

It  is  a  good  plan  for  the  attorney  to  meet  with  witnesses  prior 
to  the  hearing,  to  establish  some  rapport.   Experience  has 
shown  that  few  attorneys,  regardless  of  motivation,  will 
accomplish  the  above  with  the  measure  of  quality  that  can  be 
provided  by  the  caseworker. 

Establish  dates  and  places  and  make  certain  you  and  the  wit- 
ness agree.  If  the  witness  is  unsure,  establish  the  fact  in 
the  most  accurate  fashion  possible  and  then  do  not  equivocate. 

Assist  expert  witnesses  in  preparing  a  chronology  of  events 
of  their  contact  with  the  parent  and  in  assembling  a  well- 
referenced  packet  of  reports,  documents,  tests,  etc.,  that 
will  expedite  and  verify  their  testimony. 

To  establish  self-confidence  in  the  witness  and  to  dispel 
anxiety,  review  the  testimony  with  each  witness  and  make  a 
dry  run  by  enacting  the  court  scene,  in  which  the  district 
attorney  articulates  the  exact  questions  that  will  be  asked  in 
the  actual  hearing. 
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"Dr.  Jones,  what  is  your  profession?" 

"What  are  your  academic  and  professional  qualifica- 
tions?" (Start  with  college  and  proceed  chronolo- 
gically.) 

"What  is  your  experience  in  your  field?" 

"Dr.  Jones,  what  is  your  professional  diagnosis  of 
Mrs.  Smith's  condition?" 

"What  test,  techniques,  or  observations,  did 
you  rely  on  to  arrive  at  this  diagnosis?" 

"In  your  professional  opinion,  how  long  will 
Mrs.  Smith's  condition  continue  to  exist?" 

Through  this  process,  the  witness  learns  which  specific 
questions  the  prosecutor  will  ask  to  elicit  the  testimony 
that  is  essential  to  establish  the  case.   Anticipate  the 
strategy  of  the  cross-examiner  and,  again,  through  the  drama, 
the  prosecutor  will  play  the  role  of  defense  in  practice  for 
the  actual  hearing.   Familiarity  with  the  anticipated  pro- 
ceedings is  the  best  way  to  lessen  anxiety  and  fear. 

5. 75  How  to  Prepare  Caseworker  Testimony 

•  "Keeper  of  the  record."   If  the  record  is  considered  an 
"official  record"  in  your  state,  the  current  worker  is 
probably  considered  the  "keeper  of  the  record."   Refer  to 
Section  5.63,  The  Case  Record  as  Evidence,  p.  115.   The 
prosecutor  will  establish  this  fact  early  in  your  testimony 
and  you  are  thereby  authorized  to  testify  regarding  factual 
activities  recorded  in  the  case  record  prior  to  your 
assuming  responsibility  for  the  case.   However,  it  is  more 
effective,  if  possible,  to  subpoena  previous  workers  for 
direct  testimony. 

•  Sequestration  of  Witnesses.  The  judge  may  exclude  from  the 
courtroom  any  witness  not  at  the  time  under  examination,  so 
that  he  may  not  hear  the  testimony  of  the  other  witnesses. 

The  request  to  exclude  witnesses  will  typically  be  made  by 
an  oral  motion  at  the  hearing  ("Your  honor,  Mr.  Adams 
moves  the  court  to  exclude  [or  to  sequester]  Mary  Jones, 
the  child  welfare  caseworker,  from  the  hearing.  .  .).   The 
court  does  not  have  to  grant  the  motion.   So  give  some 
thought  in  advance  of  the  hearing  as  to  why  you  need  to 
be  present  during  the  hearing  to  hear  the  testimony  of  the 
other  witnesses,  and  give  such  information  to  the 
district  attorney  so  he  can  argue  against  such  a  motion. 
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You  can  be  present  during  the  hearing  unless  such  a  motion  is 
made  and  granted.   If  granted,  you  must  leave  the  hearing 
immediately. 

Practice  sessions.   Brief  thoroughly  with  the  prosecutor  and 
insist  on  time  with  the  prosecutor  before  the  hearing  to  rehearse 
your  testimony.   The  most  effective  remedy  for  anxiety  is 
familiarity  with  the  facts  and  procedures  of  the  court  hearing. 


5. 76  Conduct  on  the  Witness  Stand 

Be  thoroughly  prepared  before  the  hearing  and  have  the  facts 
listed  in  the  chronology  of  events  (Section  5.63,  p.  115),  well 
in  mind.   Otherwise,  you  may  suffer  the  embarrassment  of  sus- 
pending the  court  in  silence  while  searching  for  infoirmation 
in  the  case  record. 

Do  not  read  directly  from  the  written  material  (unless  asked 
to  quote  from,  e.g.  correspondence),  and  it  is  customary  to 
request  permission  from  the  judge  to  refer  to  your  notes. 

If  the  defense  interrupts  your  testimony  and  requests  per- 
mission of  the  judge  to  examine  your  notes,  respond  instantly 
and  willingly. 

Remember  that  it  is  the  professional  prerogative  and  duty  of 
counsel  to  conduct  a  thorough  and,  at  times,  annoying  cross- 
examination  of  witnesses.   It  is  not  a  personal  matter  despite 
the  appearance.   Put  yourself  in  the  parents'  shoes  and  then 
ask  yourself  if  you  would  like  to  have  this  particular  attorney 
represent  you  in  such  a  hearing.   Is  he  courteous  to  the 
witnesses?   Is  he  bright?   Does  he  focus  on  key  issues?   If  he 
puts  you  through  your  paces  and  sticks  to  the  facts,  then 
you  might  even  ask  him  if  he  would  accept  an  appointment  to 
represent  a  child  in  the  future. 

Be  succinct,  answer  questions  directly,  and  verbalize  un- 
certainties immediately.   If  you  don't  understand  a  question, 
or  if  you  can't  tell  from  the  question  what  information  is 
being  sought  in  your  answer,  the  best  response  is,  "Would  you 
please  repeat  the  question?" 

If  objection  is  raised  by  the  defense,  stop  quickly.   Remain 
quiet  and  dispassionate  while  counsel  and  the  judge  argue  the 
merits  of  the  objection.   If  the  objection  is  denied  con- 
strain visible  signs  of  victory.   If  sustained,  patiently 
wait  for  counsel  to  rephrase  the  question.   Do  not  take  sus- 
tained objections  personally. 
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Box  5-F     How  to  Tziitiiy 

A  lawij2A  fi2.maA.ki>.    .    . 

RemembeA  tkat  youA  pfiindpal  voJiuQ.  (U  a  Mitmi^  -U  that  you  knoM  tko. 
lacjU  ol  thJji  ccae.  boJXnA  than  anyono.  eJU^e,  -in  thz  cou/UAoom.     Voa 
hav2  {^avi>t-hand  knoMlddge,  about  the,  poAtwU  avid  tkz  child,   and  you 
have,  a  aaAe-iulZy  documtntzd  ca^e.  AzcoAd.     So  ju6t  feeep  aJ>ktng  you/i- 
selft,    "What  do  I  knouo   iluthand?      What  did  I  4ee?     What  did  T  heoA? 
ThQ.n,   vohtn  you  oAe  an^weAlng  que.^tioni>  a^ke,d  by  the,  aXXoAne.y-i>  oA 
thz  judge,,   think  about  youA  anAMeA,   and  tkzn  an6MeA.  Viuth^uZly  and 
iitlck  to  thz  ^acti.     If$  you  aAe.  ai,ke,d  {^oa  an  opinion,  the,n  give.  youA 
opinion.     J^  you  don't  know  the  aniweA  to  a  quz&tion,   the.n  6ay  you 
don't  know.     Thli,  kind  o^   6tA.algiit{^ofm)aAd',     \actuoJi  teJ>tlmony  -U, 
highly  e^O-ctive  and  veAy  peJvi,uaJ>lve,  and  don't  eueA  6eZl  It  &hont. 


5. 8  Court  Decisions 

After  the  hearing,  the  judge  decides,  on  the  basis  of  the  evidence 
presented  in  court,  whether  to  "grant"  or  to  "deny"  the  petition, 
and  he  usually  gives  the  reasons  for  his  decision.   He  may  make 
his  decision  at  the  end  of  the  hearing,  or  several  weeks  afterward. 

What  to  do  if  the  petition  is  denied: 

•  An  inappropriately  denied  petition  can  usually  be  appealed  by 
the  child's  attorney  or  technically,  by  the  district  attorney. 
An  appeal  provides  the  opportunity  for  the  appellate  court  to 
overrule  the  lower  court's  decision,  grant  the  petition,  and 
terminate  the  parent's  rights.   Proceed  to  Section  5.9,  Appeals, 
p.  131. 

•  A  properly  denied  petition  is  usually  accompanied  by  an  order  and 
disposition  that  explains  the  rationale  for  denial.   This  provides 
the  impetus  for  new  direction  by  the  agency  -  to  re-evaluate  the 
parents'  potential,  or  to  prepare  more  substantial  evidence  for 
the  petition's  allegations. 


5.9  Appeals 

5 .91   Persons  Who  Have  the  Right  to  Appeal 

Generally,  any  person  whose  right  or  duties  are  adversely 
affected  by  a  final  order  of  the  juvenile  court  may  appeal. 

The  "person"  referred  to  above  is  practically  synonymous  to 
the  "parties"  to  a  termination  proceeding  identified  in 
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Section  5.11,  Termination  Hearings,  p.  103,  the  parent,  the 
child,  and  the  state.   Others  (like  grandparents  or  foster 
parents)  may  feel  "adversely  affected"  by  a  termination  order, 
but  it  is  probable  that  they  are  not  "persons"  who  are  entitled 
to  appeal  such  an  order  unless  prior  to  the  hearing  they  have 
taken  affirmative  action  to  become  "parties"  to  the  proceeding. 
One  way  for  relatives  or  others  to  become  parties  to  the  pro- 
ceeding is  to  file  and  serve  a  complaint  to  intervene  in  the 
proceeding,  which  the  court  has  discretion  to  allow  or  deny. 
In  any  event,  you  will  know  before  the  hearing  whether  there 
will  be  any  additional  parties  who  may  appeal  the  order 
entered  in  the  court  following  the  hearing. 

Note;   In  practice,  a  district  attorney  (especially  in  smaller 

counties)  may  not  want  to  appeal  a  decision  made  in  his  own 
circuit  court,  as  an  unfavorable  climate  might  result  if  the 
district  attorney  routinely  appealed  decisions  in  the  court 
in  which  he  worked.   The  agency  cannot  appeal,  as  it  is  not 
a  party  to  the  case.   Therefore,  if  there  is  no  child's 
attorney,  and  the  district  attorney  refuses  to  appeal,  the 
agency  must  live  with  the  judge's  decision. 

5.92   Notice  of  Appeal 

The  first  step  in  the  appeal  process  is  normally  to  prepare, 
serve,  and  file  a  legal  document  called  a  "notice  of  appeal." 

What  it  is: 


The  notice  of  appeal  usually  contains: 

•  the  title  of  the  cause;  i.e.,  the  name  of  the  case  as  it 
appears  on  final  order; 

•  the  names  of  the  parties  and  their  attorneys; 

•  a  statement  to  all  parties  or  their  attorney  who  appeared 

at  the  hearing  that  an  appeal  is  taken  from  the  final  order  or 
specified  part  thereof,  and  designating  who  are  the  adverse 
parties  to  the  appeal; 

•  a  statement  designating  those  portions  of  the  proceedings 
and  exhibits  to  be  included  in  the  record  in  addition  to 
the  court's  file;  and 

•  if  all  the  testimony  (and  exhibits)  are  not  designated 
to  be  included  in  the  record  on  appeal,  then  the  party 
taking  the  appeal  (called  the  "appellant")  must  set  out 
in  the  notice  of  appeal  a  plain  and  concise  statement  of 
the  point  on  which  he  intends  to  rely. 
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Time  Limits; 

The  notice  of  appeal  must  be  served  and  filed  with  the  court 
(together  with  the  proof  of  service)  within  a  certain  time 
limit,  set  by  state  statute,  after  entry  of  the  final  order. 

You  will  need  to  determine  the  date  from  which  the  time  limit 
for  appeal  is  measured. 

Note:   The  date  the  order  is  "entered"  refers  to  the  date  the  court 
clerk  records  the  order  in  a  special  book  kept  by  the  court 
for  recording  final  judgment,  decrees,  and  orders  of  various 
kinds.   Thus,  the  date  the  order  is  entered  may  not  be  the 
same  as  the  date  the  judge  signs  the  order  -  in  fact,  the  date 
of  entry  may  be  several  days  later. 

Who  does  it: 

•  The  notice  of  appeal  must  be  prepared  and  signed  by  the 
party  or  his  attorney  (usually  the  attorney)  who  desires  to 
appeal  the  final  order  by  the  court  in  the  termination 
proceeding. 

•  Service  and  filing.   Copies  of  the  notice  of  appeal  must 
be  served  on  all  parties  who  appeared  in  the  termination 
proceeding,  and  the  original  notice,  together  with  motion 
of  service,  then  filed  with  the  clerk  of  the  court  which 
made  the  order  on  the  termination  petition.   The  attorney 
is  responsible  for  seeing  that  the  notice  of  appeal  is 
served  to  all  parties. 

5.93  The  Record  on  Appeal 

What  it  is: 

After  all  parties  have  agreed  on  the  transcript,  the  record 
of  the  case  (containing  all  the  pleadings,  exhibits,  motions 
and  order,  etc.)  and  the  transcript  are  usually  physically 
transported  to  the  appellate  court  and  filed  with  the 
appellate  court  clerk.   That  is  the  record  which  the  appellate 
court  reviews  on  appeals. 

Time  Limits: 

After  the  notice  of  appeal  is  filed,  the  court  reporter  has 
a  certain  number  of  days  to  type  a  transcript  of  the  hearing 
and  file  it  with  the  clerk  of  the  court.   (The  time  may  be 
extended  by  the  appellate  court  for  good  cause) .   Copies 
of  the  transcript  are  made  available  to  all  parties  named 
in  the  notice  of  appeal,  who  then  have  a  certain  number  of 
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days  to  file  motions  with  the  trial  court  to  correct  any 
errors  in  the  transcript.   Then  the  trial  court  will  enter  an 
order  "settling  the  transcript." 

Who  does  it: 

Once  the  notice  of  appeal  is  filed,  the  court  reporter  (who 
recorded  the  testimony  during  the  hearing)  is  probably  respon- 
sible for  typing  the  transcript  of  the  hearing  and  filing 
it  with  the  clerk  of  the  court. 

5.94  Appellate  Court  Briefs 

What  they  are: 

"Briefs"  are  written  documents  submitted  to  the  appellate 
court  by  the  parties  to  the  appeal.   The  party  named 
appealing  party  (the  one  who  filed  the  notice  of  appeal)  is 
the  "appellant"  and  the  other,  non-appealing  parties  in  the 
notice  of  appeal  are  called  "respondents." 

Who  does  them: 

Appellant's  brief.   The  appellant  files  an  original  brief  and 
a  certain  number  of  copies  of  the  brief  after  entry  of  the 
trial  court  order  settling  the  transcript.   The  brief  con- 
sists of  legal  arguments  and  a  review  of  the  evidence  which 
the  appellant  contends  justify  reversal  or  modification  of 
the  trial  court's  final  order. 

Respondent's  brief.   The  respondents  have  a  certain  number  of 
days  following  the  filing  of  the  appellants'  briefs  to  file 
a  brief  with  the  court.   In  the  brief  the  respondent  emphasizes 
the  evidence  and  legal  arguments  which  support  the  final  order 
entered  by  the  court  below  and,  in  addition,  make  rebuttal 
arguments  against  the  points  raised  in  the  appellant's  brief. 

Appellants'  reply  brief.   Following  the  filing  of  the  respond- 
ent's brief,  the  appellants  may  file  a  reply  brief  in  which 
they  reply  to  the  points  raised  in  the  respondent's  brief. 
The  reply  brief  is  the  last  opportunity  the  parties  have  to 
file  written  legal  arguments  with  the  court.   The  case  has 
now  reached  the  point  where  it  will  be  scheduled  for  oral 
arguments,  following  which  the  court  will  make  its  decision. 

5.95  Oral  Arguments 

What  they  are: 

After  the  briefs  are  filed,  the  case  will  be  set  for  oral 
argument  before  the  court.   Oral  arguments  have  two  main  pur- 
poses:  first,  they  give  the  parties  or  their  attorneys 
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(usually  the  attorneys)  the  opportunity  to  make  the  kind  of 
persuasive  argument  for  their  cause  that  only  an  oral  pre- 
sentation can  provide.   And  second,  they  give  the  judges 
on  the  court  the  opportunity  to  ask  questions  about  the  case 
and  therefore  clarify  or  define  the  issues  presented  by  the 
appeal.   Oral  arguments  are  always  important  in  an  appellate 
case,  and  are  sometimes  critical  when  the  decision  must 
rest  on  a  close  question  of  law  or  policy. 

Who  does  them; 

No  witnesses  participate  in  the  arguments,  but  oral  arguments 
may  be  open  to  the  public,  so  that  anyone  (including  wit- 
nesses) may  attend  and  observe  the  proceedings. 

5.96  The  Scope  of  the  Review 

The  scope  of  review  determines  whether  the  appellate  court 
will  review  the  record  of  proceedings  of  the  lower  court 
de  novo  or  simply  review  the  record  for  serious  procedural 
errors. 

A  de^  novo  review  upon  the  record  is  the  most  searching, 
meticulous  kind  of  appellate  review.   It  means  that  the  court 
will  review  the  transcript,  exhibits  and  other  evidence  to 
see  for  itself  whether  the  case  for  termination  has  been 
proved  by  a  preponderance  of  the  competent  evidence.   Thus, 
the  court  will  not  simply  address  purely  legal  issues  raised 
by  the  parties  during  the  hearing;  it  will  also  consider  de 
novo  ("anew")  all  the  evidence  presented  at  the  hearing  and 
determine  whether  the  final  order  is  correct.   That  is  why  the 
written  opinions  in  these  cases  will  often  contain  detailed 
recitals  of  the  evidence  presented  during  the  hearing  -  ex- 
cerpts from  the  transcript,  quotes  from  documents,  etc. 

5.97  The  Written  Opinion 


An  "opinion"  is  the  court's  written  decision  in  the  case, 
which  also  presents  the  court's  reasoning  for  reaching  its 
decision.   These  opinions  are  usually  written  with  considerable 
care,  as  they  will  all  be  published  in  the  court's  official 
reports  and  used  as  precedents  by  lawyers  and  judges  in  future 
cases.   It  is  not  uncommon  for  opinions  to  go  through  several 
drafts,  with  each  draft  reviewed  and  discussed  by  the  judges 
who  heard  oral  arguments.   When  a  draft  is  finally  approved 
by  all  or  at  least  a  majority  of  the  judges  who  heard  oral 
arguments,  the  court  has  reached  its  decision  on  the  case. 
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The  two  most  frequent  outcomes  of  termination  cases  on  appeal 
are: 

•  The  final  order  is  affirmed.   "Affirmed"  means  that  the 
appellate  court  found  the  final  order  to  be  correct.   The 
appellant  loses  and  the  respondent  wins. 

•  The  final  order  is  reversed.   "Reversed"  means  that  the 
appellate  court  found  that  the  final  order  was  not  supported 
by  the  evidence,  or  that  an  error  occurred  during  the  pro- 
ceedings that  was  serious  enough  to  justify  setting  the 
final  order  aside.   In  termination  cases,  you  will  fre- 
quently see  "Reversed  and  remanded."   "Reversed"  means  that 
the  final  order  is  set  aside,  and  "remanded"  means  that  the 
court  is  sending  the  case  back  to  the  trial  court  with  in- 
structions to  do  something  or  other  (e.g.,  enter  a  final 
order  terminating  parental  rights) .   A  reversal  of  a  lower 
court  order  terminating  parental  rights  does  not  imply 
irrevocable  defeat.   If  defects  in  case  preparation  or  pre- 
sentation are  identified  and  the  parents'  capacity  to  parent 
continues  to  remain  below  minimum  sufficient  level,  a  new 
case  to  terminate  should  be  brought  before  the  trial  court. 

Note:   The  clerk  of  the  court  may  be  helpful  in  speculating  when 
the  written  opinion  in  a  case  will  be  ready.   In  fact,  the 
clerk  may  send  you  a  copy  of  it  if  you  request  it. 

And  note:   Read  the  opinions  carefully,  if  you  have  the  opportunity. 
The  court  goes  to  great  lengths  to  indicate  the  kinds  of 
evidence  that  it  relies  on  to  support  or  deny  termination 
petitions.   Therefore,  these  opinions  can  be  a  great  help 
in  evaluating  a  termination  case  and  in  deciding  that 
evidence  is  particularly  important  in  a  termination  hearing. 

5.98  Other  Steps  in  the  Appellate  Process 

The  preceding  outline  of  the  appellate  process  is  a  skeleton 
outline,  at  best.   It  gives  a  general  idea  of  the  steps  in  the 
process,  but,  obviously,  the  finer  points  have  to  be  omitted. 
It  can  be  delayed  considerably  by  ancillary  proceedings,  like 
granting  extensions  of  time  for  preparing  transcripts,  filing 
briefs,  etc.   A  party  may  successfully  petition  a  higher 
state  court,  if  there  is  one,  for  review  of  the  appellate 
court's  decision,  in  which  event  the  case  goes  through  another 
level  of  appellate  review.   There  is  always  the  prospect  of 
a  petition  for  certiorari  filed  with  the  United  States  Supreme 
Court  or  even  collateral  proceedings  in  federal  court,  etc. 
Such  things  are  relatively  rare,  but  they  have  happened,  and 
when  they  do  happen  the  decision  on  the  final  outcome  is 
further  delayed.   In  such  an  event,  you  will  simply  have  to 
consult  with  the  district  attorney  to  get  some  idea  of  when 
the  case  will  be  finally  settled. 
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